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OPPOSITION TO RESPONDENTS’ OBJECTIONS TO REPLY PAPERS 

Respondents’ Objections to Petitioner’s Reply Papers should be overruled.1  

In response to Respondents’ argument that vested rights should be “reduce[d]… to conformity” 

with local zoning laws, Respondents’ Opp’n to Pet’r’s Opening Br., at 19 (Nov. 18, 2025); see also 

id. at 5, 12, Petitioner offered four vested right determinations from other jurisdictions, each of which 

recognized a vested right to conduct mining activities after a decades-long period of cessation.2 These 

are government acts that are the proper subject of judicial notice. CAL. EVID. CODE § 452 (“Judicial 

notice may be taken of … legislative enactments issued by … any public entity in the United States.”). 

Petitioner offered these government acts as persuasive legal authorities from parallel decision-makers 

who confronted factual circumstances that are closely similar to the present case in relevant ways, and 

they show that the County’s denial of Petitioner’s vested right is an outlier, wholly inconsistent with 

the law-abiding precedents of other counties. These decisions demonstrate that reducing vested rights 

to conformity with local zoning laws cannot come at the expense of “safeguards for the interests of 

those affected” and that “cessation of use alone does not constitute abandonment.” Pet’r’s Reply Br., 

at 13–14 (Dec. 5, 2025) (quoting Hansen Bros Enters., Inc. v. Bd. of Supervisors, 12 Cal.4th 533, 568, 

569 (1996)). These decisions show that other county decisionmakers have applied the legal test of 

Hansen Brothers to recognize vested rights to engage in mining activities even when mining activities 

had ceased for many decades. The Court can and should take judicial notice of the documents because 

they are authentic government decisions. The Court can give this persuasive authority the weight it 

believes the decisions deserve.  

 
1  Respondents also filed an Opposition to Petitioner’s Request for Judicial Notice. Petitioner 

rests on its Request for Judicial Notice, which properly lays out the standard for taking judicial notice. 

As described here, Petitioner is not offering these decisions as factual evidence but as persuasive legal 

authorities, and the Court may take judicial notice of them because they are authentic documents 

memorializing government acts.  
2  Petitioner also cited one of these decisions on page 3 of the Reply Brief to support that the 

relevant evidentiary standard here is clear and convincing evidence, in contradiction to the assertion 

in Respondents’ Opposition Brief that a different standard applies. Respondents’ Objection does not 

ask the Court to strike this use of these materials. See Respondents’ Objections to New Evid. In Pet’r’s 

Reply Papers at 2, lines 13–15 (Dec. 17, 2025) (“Objections”) (requesting only that the Court strike 

material on pages 12 and 13 of the Reply Brief); see also id. at 6, lines 12–14 (same). 



 

2 

PETITIONER’S OPPOSITION TO RESPONDENTS’ OBJECTIONS  

TO PETITIONER’S REPLY PAPERS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

H
u

n
to

n
 A

n
d

re
w

s 
K

u
rt

h
 L

L
P

 
5

0
 C

a
li

fo
rn

ia
 S

tr
ee

t,
 S

u
it

e 
1
7

0
0

 

S
a

n
 F

ra
n

ci
sc

o
, 

C
a

li
fo

rn
ia

 9
4
1

1
1

 

 

Respondents request that the Court “strike and not consider” the citations Petitioner provided 

to these persuasive decisions from other jurisdictions, Objections at 2, but Respondents provide no 

good reason for the Court to do so. 

Petitioner’s citations are not “new evidence” in reply papers. See id. at 2. Indeed, these citations 

are not evidence at all: they are persuasive legal authorities from parallel decisionmakers, namely 

county boards of supervisors that are charged with making vested rights determinations in the first 

instance. Given the paucity of trial court cases about these issues in the mining context, it is appropriate 

for the Court to consider county-level determinations of vested rights and give those decisions 

whatever weight it deems appropriate.  

Nor are Petitioner’s citations “new … argument” on reply. See id. at 3. As described, Petitioner 

offered these authorities directly in response to arguments Respondents made in their Opposition 

Brief. If these other county-level decisionmakers had adopted Respondents’ view of the legal standard, 

then the vested right decisions the other counties made would have come out differently—no vested 

right would have been recognized. But these counties did recognize vested rights to conduct mining 

activities in closely similar circumstances, and so Petitioner provided their decisions to the Court to 

show that other decisionmakers have declined to adopt the approach that Respondents advocate.  

Petitioner’s citations are also not improper evidence from outside the administrative record 

because, again, these vested-right determinations are not evidence at all, but persuasive legal authority 

from parallel decisionmakers in other jurisdictions. In any event, Petitioner did cite three of the four 

decisions to the County in the proceedings below, so the County was aware of them and presumably 

considered Petitioner’s arguments about them, and those materials are rightfully part of the 

administrative record. The only difference here is that, rather than link to these authorities, Petitioner 

provided them for the Court’s convenience because they are not available on Westlaw or LexisNexis. 

The fourth vested-right determination post-dated the proceedings below and so could not have been 

cited there, but just as a court can (and should) consider intervening case authorities during the 

pendency of a case, so too should the Court consider this vested-right determination as an additional, 

intervening persuasive authority.  
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Finally, Respondents request in the alternative that the Court delay the January 9 hearing and 

allow further briefing on this issue. Id. at 6. This is an obvious attempt to delay this case, which has 

already been pending for more than a year and a half despite the closed record and lack of discovery. 

Respondents have lodged their objections to the relevance of Petitioner’s cited vested-right 

determinations in their Objections and in their contemporaneous Brief in Opposition to Petitioner’s 

Request for Judicial Notice. If Respondents want to offer more arguments about the relevance or 

propriety of these persuasive authorities, they may do so at the January 9 hearing. Further briefing 

would serve only to impose unnecessary delay and prejudice Petitioner, which remains unable to mine 

its Nevada County property because of the County’s erroneous vested-right determination below. 

 

DATED: December 23, 2025 HUNTON ANDREWS KURTH LLP 

 

 

 

By:    /s/ Martin P. Stratte  

Martin P. Stratte 

Thomas R. Waskom 
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