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Nevada County Board of Supervisors 
950 Maidu Avenue 
Nevada City, CA 95959 

1 June 2023 

RE: Planning Commission Hearing for Idaho-Maryland Mine Project 

 

Dear Nevada County Board of Supervisors: 

Rise Grass Valley, Inc. (“Rise”) is writing to you as community leaders and elected officials of Nevada 
County (the “County”), to make you aware of the results of our initial investigation into recent events  
relating to the Idaho-Maryland Mine Project (the “Project”) including the Planning Commission hearing 
(the “Hearing") for the Project. We have evidence that certain parties have conspired to co-opt public 
agencies to pressure the Board of Supervisors (“Board”) to vote to deny the Project at the future Board 
hearing. Their illegitimate tactics include adding last minute surprise findings in the Staff Report, submittal 
of comment letters at the last possible moment with the intention to deny the opportunity to respond, 
modification of documents by Project opponents intended to cause confusion, misrepresentation of 
documents as new information, and using the weight and trust of public agencies to transmit comment 
letters drafted by private opponents of the Project, all of which were intended to attack the County’s Final 
Environmental Impact Report (“EIR”) for the Project.  

The Hearing took place on May 10 and 11, 2023. Based solely on the public record, there have been 
egregious violations of the County’s ethics training and adopted policies for conducting the business of 
Board-appointed bodies. These violations amount to a near complete disregard of Rise’s constitutionally-
protected due process rights, as well as Brown Act violations.  

These seemingly concerted efforts to thwart the Project culminated at the Hearing. However, the biased 
actions throughout the permitting and environmental review process beginning in November 2019, as 
well as actions after the Hearing, demonstrate the commitment of some County employees to ensuring 
that the Project is denied. While we recognize that the biased actions of the Planning Commission and 
other County representatives throughout the Project entitlement process do not necessarily reflect the 
manner in which the Board will consider the Project, we are concerned that the demonstrably biased 
disposition may influence the Board’s decision. As such, we respectfully request that the Board publicly 
disavow the Planning Commission’s recommendation to deny the Project and disregard it when 
deliberating whether to approve or deny the Project. Ensuring that all projects are reviewed impartially, 
without bias, and according to both the law and the ethical standards enshrined in the County’s ethics 
policies, is essential for the Board as the highest decision-making body within the County. 
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I. A Fair, Unbiased, and Impartial Hearing is Constitutionally Required When the County is 
Considering a Project at Any Level.  

Both the federal and State Constitutions guarantee the right to due process of law.1 This Constitutional 
right to due process requires a fair tribunal, and has been interpreted to apply to local agencies’ (e.g., the 
County) decisions on land use permits.2 A fair tribunal requires that the decision-making process – 
including all decision-makers – be impartial, noninvolved, and unbiased for or against a project proponent 
and/or project.3  

Notably, the rule against biases “has been framed in terms of probabilities, not certainties.”4 The law does 
not require that a party prove actual bias, but must instead only prove “an unacceptable probability of 
actual bias” on the part of the decision-making process.5 Thus bias, either actual or an “unacceptable 
probability” of it, alone, is enough to show a violation of the due process right to a fair hearing.6 Where 
there is a probability of actual bias during the decision-making process, the decision must be vacated.7 

Here, there is evidence of organized opposition between County representatives and community 
organizations prior to the Hearing to influence the Planning Commission’s decision, and the coordination 
of testimony and specific talking points. Further, Planning Commissioner Terry McAteer knowingly 
presented false and inaccurate evidence and testimony, waited to present evidence and additional 
testimony until after public comment was closed, failed to afford Rise an opportunity to rebut or clarify 
such false or inaccurate evidence and testimony, failed to disclose new evidence prior to the Hearing, 
failed to introduce evidence until after the close of public comment, and utilized prepared remarks (i.e., 
a script) to recommend Project denial.  

Courts have consistently found that the actions above constitute a violation of due process. For example, 
in Petrovich Development Company LLC v. City of Sacramento, the court found a developer was denied a 
fair hearing as to his request for a CUP to operate a gas station where a councilmember prepared 
opposition talking points in advance of the hearing, attempted to persuade his colleagues to vote against 
the project, coordinated with the mayor on how to manage the hearing, and coached local project 
opponents on how to oppose developer’s appeal of the council’s decision.8 Similarly, in Woody’s Group, 
Inc. v. City of Newport Beach, the court held that a councilmembers actions consisting of reading a set of 
remarks into the record prepared prior to the hearing and after the close of public comment established 
an unacceptable probability of actual bias, and was ordered to vacate the order.9 In Nasha v. City of Los 
Angeles, a commissioner’s pre-hearing actions, authorship of a newsletter speaking against a housing 

 
1 See U.S. Const., amend. XIV, § 2; Cal. Const., art. I, §§ 7, subd. (a), 15. 
2 See Morongo Band of Mission Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 736–737; 
Withrow v. Larkin (1975) 421 U.S. 35, 46; Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470, 482-483. 
3 See Nasha, supra, 125 Cal.App.4th at p. 483; People v. Harris (2005) 37 Cal.4th 310, 346; Haas v. County of San 
Bernardino (2002) 27 Cal.App.4th 1017, 1025; Woody's Group, Inc. v. City of Newport Beach (2015) 233 Cal.App.4th 
1012, 1021. 
4 Woody's Group, Inc., supra, 233 Cal.App.4th 1012, 1021–1022, underline added.  
5 Ibid.; BreakZone Billiards v. City of Torrance (2000) 81 Cal.App.4th 1205, 1236. 
6 E.g., Cohan v. City of Thousand Oaks, (1994) 30 Cal.App.4th at p. 559. 
7 Petrovich Development Company, LLC v. City of Sacramento (2020) 48 Cal.App.5th 963, 969–970; Nasha, supra, 
125 Cal.App.4th at p. 486; Woody’s Group, Inc., supra, 233 Cal.App.4th at p. 1027. 
8 Petrovich, supra, 48 Cal.App.5th at pp. 969–970.  
9 Woody’s Group, Inc., supra, 233 Cal.App.4th at p. 1027. 
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development at issue during planning commission proceedings, violated the developer’s right to a fair 
hearing, and required the order to be vacated.10  

Finally, in an eerily similar circumstance to the one at hand, in Clark v. City of Hermosa Beach, a 
councilmember met in private with other councilmembers before the public hearing, and raised new 
concerns after the close of public comment upon which the council then based its denial of the project.11 
Notably, the court found that a hearing “based upon information of which the parties were not apprised 
and which they had no opportunity to controvert” amounted to a hearing “in form but not in substance.”12 

Consistent with Constitutional due process guarantees to a fair, unbiased hearing, the County has likewise 
imposed requirements that its decision-makers (e.g., Planning Commissioners and Supervisors) remain 
unbiased when conducting hearings and rendering decisions on land use permits. In particular, the County 
requires that its decision-makers participate in and complete extensive ethics training on this subject prior 
to taking office.13 This training provides that “as a decision-maker, the public expects County 
representatives to be impartial and avoid favoritism” and that allowing “a biased decision maker to 
participate in a decision is enough to invalidate the decision.”14 

 

II. The Biases Against the Project were Evident Prior to the Hearing.  

A. The County was Biased During the Environmental Review and Permitting Process  

As the Project went through the environmental review process, Rise has consistently sought to address 
both the County’s and public's concerns regarding the Project’s potential environmental impacts, and has 
worked collaboratively with various local agencies to ensure the Project has a net benefit for the County 
and local community. However, Rise’s efforts to fulfill agency demands or requests were all too often met 
with resistance from the County, belying an intent to stonewall the Project as opposed to a genuine effort 
to produce a thorough EIR.  

In addition, throughout the environmental review process, the County consistently delayed key 
milestones and disregarded statutory deadlines set forth pursuant to CEQA.15 These delays were 
numerous, lengthy, and without good cause, cumulatively causing years of delay and substantially and 

 
10 Nasha, supra, 125 Cal.App.4th at pp. 484, 486.  
11 Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152, 1163-1164, 1168, 1171-1172.  
12 Id. at pp. 1171-1172.  
13 Nevada County, Committees and Commissions, available at: https://www.nevadacountyca.gov/882/Committees-
Commissions. 
14 Nevada County, AB 1234 Ethics and Brown Act Training Presentation, Ethics and Public Service, Laws and 
Principles at slides 36-37, available at: https://www.nevadacountyca.gov/DocumentCenter/View/35218/Brown-
Act-and-AB-1234-Ethics-Training-2020-Kit-Elliott (underline added).  
15 The most egregious of the County’s delays included: (1) taking approximately 6 months to commence work on 
the EIR; (2) a 5-month delay for the County to complete comments on traffic impact studies; (3) 6 months to 
review the Administrative Draft EIR (4) a 10-month delay to finalize the Administrative Draft EIR; (5) nearly 12 
months to meet with Rise regarding County questions on the aesthetics report; (6) a 21-month delay to discuss 
County questions with Rise regarding the cultural report; (7) nearly 10 months to finalize and release the Draft EIR 
for public comment; (8) required a 3-month public comment period for the Draft EIR, in excess of the maximum 
60-day statutory review period;  (9) 7 months to complete the Administrative Final EIR; (10) and over 8 months to 
finalize the Administrative Final EIR. 

https://www.nevadacountyca.gov/882/Committees-Commissions
https://www.nevadacountyca.gov/882/Committees-Commissions
https://www.nevadacountyca.gov/DocumentCenter/View/35218/Brown-Act-and-AB-1234-Ethics-Training-2020-Kit-Elliott
https://www.nevadacountyca.gov/DocumentCenter/View/35218/Brown-Act-and-AB-1234-Ethics-Training-2020-Kit-Elliott
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unnecessarily increasing costs. Considered within the context of the County’s other actions, the extremity 
of this drawn-out process appears to rise to a level of intentionality.  

Unlike any other project considered by the County, the County Executive Team also commissioned an 
economic study, prepared by Robert D. Neihaus, Inc. (“RDN Economic Study”) and released on November 
15, 2022, as part of the decision-making process. The RDN Economic Study was designed to assess the 
Project’s potential impacts on real estate, with a clear focus on proving that the Project would negatively 
impact neighboring property values. To Rise’s knowledge, no other project in the County has been 
subjected to similar treatment. Although the County required the economic consultant to interview a 
litany of non-experts, including project opponents and local real estate agents, the economic report 
ultimately supported Rise’s claims of a positive economic effect on the County. The RDN Economic Study 
confirmed that the Project would not negatively affect property values.16   

Actions taken by the County prior to and after the release of the RDN Economic Study also support an 
inference of bias. While the County seemingly aimed to utilize the RDN Economic Study to broadcast 
negative economic impacts, it sent the report back to RDN for “revisions” before releasing it to the public, 
and even after the release, was reluctant to share information supporting the Project’s economic 
benefit.17 Rise notes that economic factors are not considered under CEQA.18 Therefore, any economic 
review is intended to be restrictive. The extent to which the County mined for negative economic data 
was unusual in the context of both normal project review and CEQA.19 Rise also understands that after 
the Hearing, the County extended Robert D. Niehaus’ contract without a clear explanation as to the scope 
of additional work.  

In addition, the County published its Staff Report prior to the Hearing (without first discussing its negative 
determinations with the applicant as is customarily done) recommending that the Planning Commission 
certify the Final EIR but deny the application on the grounds that: (1) the height variance findings could 
not be made; and (2) the proposed rezone is inconsistent with the area’s “rural character” pursuant to 
the County’s General Plan designation. These issues had not been raised in the three years since the 
Project application was first submitted and were in stark contrast to the County’s analysis in its own Final 
EIR, which determined there were no inconsistencies with either the General Plan or the Zoning 
Ordinance. The dissonance between the Staff Report and the Final EIR’s conclusions regarding General 
Plan and Zoning Ordinance consistencies is seemingly a pretext to justify a recommendation of denial, and 
was not based on the General Plan or Zoning Ordinance consistency. 

 

 
16 Robert D. Niehaus Economic Report at p. 6, available at: 
https://www.nevadacountyca.gov/DocumentCenter/View/46101/Economic-Impact-Report_Final.  
17 For example, the executive summary of the RDN Economic Study downplayed the total tax benefits of the 
Project stating that the only fiscal impact was to the County’s General Fund, while the total economic benefit of 
the Project – a key metric generally included in an executive summary – was buried on page 65. 
18 Cal. Code Regs. tit. 14 § 15131; Cal. Pub. Res. Code § 21000 et seq. (CEQA’s sole purpose is to inform decision 
makers and the public about potential environmental impacts of proposed projects, and to reduce those 
environmental impacts to the extent feasible.).  
19 Ibid. (providing that “[t]he intermediate economic or social changes need not be analyzed in any detail greater 
than necessary to trace the chain of cause and effect [between economic changes and physical changes]. The focus 
of the analysis shall be on the physical changes”).  

https://www.nevadacountyca.gov/DocumentCenter/View/46101/Economic-Impact-Report_Final
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B. Organized Project Opposition Between County Agencies and Anti-Mine Community Groups 
Demonstrate Biases. 

Evidence of organized Project opposition between County representatives and community organizations 
prior to the Hearing is evident based on statements made by Nevada Irrigation District (“NID”) Director 
Ricki Heck, NID Director Rich Johansen, NID General Manager Jennifer Hansen, and Wells Coalition 
members at NID Board meetings. In addition, social media posts made by NID members20 as well as NID’s 
comment letter,21 indicate NID’s strong opposition to the Project and coordination with various levels in 
the County. NID General Manager, Jennifer Hansen, provided testimony at the Hearing (discussed in 
greater detail below) purportedly to objectively discuss the Project’s impact to local groundwater. 
However, pre-Hearing statements made at NID Board meetings, and NID’s comment letter indicate that 
NID coordinated with Project opponents. 

In addition, Rise notes that documents received from Inyo County indicate that Commissioner McAteer 
coordinated with NID staff, including Ricki Heck, regarding Hearing testimony,22 personally reached out 
to Project opponents to discuss opposition and planned comments during the Hearing,23 was involved in 
organizing County public school participation opposition for the Hearing,24 coordinated with NID 
regarding NID’s testimony,25 and affirmatively reached out to engage with community opposition groups, 
including Charles Brock of Concerned Citizens Roundtable, the Wells Coalition, MineWatch, Community 

 
20 For example, NID Director Ricki Heck reposted a MineWatch advertisement on April 14, 2022, stating: “[h]elp us 
show Nevada County decision makers this community’s overwhelming opposition to reopening the Idaho-
Maryland Mine.” NID Director Heck also published comments on social media outlets several times, on October 11, 
2022, stating: “If you have questions about which candidate will best represent our neighborhoods in the sphere of 
the Rise Gold Mine, please read the following article from CEA.” The referenced article provides guidance as to 
which candidate is most likely to vote against the Project, and recommends Supervisor Swarthout.; Heck again 
posted on September 28, 2022, recommending Supervisor Swarthout as the best pick for Supervisor due to her 
sentiment opposing the Project.  
21 Robert Hubbard of the Wells Coalition Public Comment to NID Board on March 22, 2023. “We’ve prepared a 
document for your staff that includes two things. First part is a summary or our key recommendations. Second is a 
draft of a comment letter that NID might write.”  
22 Email from NID Director Ricki Heck to Commissioner McAteer on May 9, 2023, sent a day before the hearing, 
stating that NID’s comment letter, previously sent for Commissioner McAteer’s “review and consideration” was “in 
[his] docket for questioning.” 
23 Email chain from Project opponent Gary Pierazzi with the Wells Coalition to Commissioner McAteer on May 13, 
2023, apologizing to Commissioner McAteer for not being able to attend the celebration for Project denial at the 
National Hotel on Thursday May 11, 2023, and thanking Commissioner McAteer for reaching out and inviting 
project opponents to present concerns about the Project. This email chain specifies that the meeting regarding 
Project opposition with the Wells Coalition took place at Commissioner McAteer’s residence.  
24 Email from Project opponent James Blair to Jeff Johnson on May 4, 2023 with Commissioner McAteer blind 
copied. The email discusses that students will be able to receive an excused absence for attending the Hearing and 
lend support in opposition to the Project. The fact that Commissioner McAteer is blind copied on this email 
indicates that his participation was meant to be concealed.  
25 Email from Wells Coalition president Christy Hubbard to Commissioner McAteer on Apr. 13, 2023, providing a 
“preview of the Comment letter we’ll be delivering on May 10.”; Email from Project opponent Francis Hamilton 
Commissioner McAteer only, and not any other commissioners, regarding thoughts on the Project’s impact to their 
well; Email from Rondal Snodgrass to Tim Ogburn with Commissioner McAteer carbon copied on Mar. 28, 2023 
detailing specific instructions regarding opposition strategy for testimony.  
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Environmental Advocates Foundation (“CEA”), Sierra Fund, SYRCL, Wolf Creek Alliance, and the Sierra Club 
to strategize anti-Project testimony at the Hearing.26 NID’s coordination and influence with County 
employees was explicitly stated by NID Director Rich Johansen at an NID Board Meeting on April 26, 2023. 
Mr. Johansen’s comments specifically address the need to craft talking points in opposition to the 
hydrological analysis as “it’s the one thing that has sunk other mines,”27 and that their talking points could 
be used to sway the Planning Commission’s decision, as “both Ricki and I have been on the Nevada County 
Planning Commission […] and we have a pretty good relationship with those who took our place.”28  

The County also took actions to exclude supporters of the project from speaking during public comment. 
Before the hearing, Rise asked the County to implement a system with fair distribution of speaking tickets. 
The County refused and stated verbally and by formal notice that the speaking tickets would be distributed 
at 8:30AM29. Instead, the County distributed speaker numbers at 7:00AM to project opponents30 ensuring 
that over seventy community members, a number of whom had taken the day off of work, could not speak 
in favor of the project at the hearing. 

As further illustrated above, the County’s actions prior to the Hearing demonstrate that some County 
employees were, at a minimum, biased. These actions are inconsistent with Constitutional guarantees to 
a fair hearing conducted by impartial, unbiased, and uninvolved decision-makers, and violated the 
County’s own policies regarding hearing procedures.   

 

III. Members of the Planning Commission’s Biases During the Hearing were on Display. 

A.  Inaccurate Evidence was Presented Without Opportunity for Rebuttal.  

Throughout the two-day Hearing, Commissioner McAteer consistently took actions that demonstrated a 
clear bias against the Project. As discussed below, these actions included testifying instead of deliberating, 
presenting false and inaccurate evidence during the Hearing, waiting to present evidence until public 
comment was closed, failing to afford Rise an opportunity to rebut or clarify the false or inaccurate 
evidence and testimony, failing to disclose new evidence to Rise or County Staff prior to the Hearing, and 
appearing to utilize prepared remarks (i.e., a script) to recommend Project denial. 

One instance of Commissioner McAteer introducing inaccurate evidence, during Rise’s presentation, for 
the purpose of rebutting the County’s own economic report and conclusions of the EIR, can be seen in his 

 
26 Email from Commissioner McAteer to Gary Pierazzi of the Wells Coalition on Jan. 29, 2023, requesting “time to 
chat with me about your concerns regarding the mine project.” Commissioner McAteer specifically reached out to 
Project opposition groups and arranged for a private meeting at Commissioner McAteer’s private residence to 
discuss Project opponent concerns.  
27 NID Board Meeting - Jan 25th 2023 – 1:32:39 minute mark, available at: 
https://www.youtube.com/watch?v=qeQsv9OzJ2k. 
28 NID Board Meeting – April 26th, 2023 – 53:52 minute mark, available at: 
https://www.youtube.com/watch?v=MoqsZD9zpwE&t=3171s.  
29 https://www.nevadacountyca.gov/DocumentCenter/View/47688/2023---Idaho-Maryland-Mine-Notice-of-
Public-Hearing  
30 https://www.youtube.com/watch?v=7M8Ivs6qp_U  

https://www.youtube.com/watch?v=qeQsv9OzJ2k
https://www.youtube.com/watch?v=MoqsZD9zpwE&t=3171s
https://www.nevadacountyca.gov/DocumentCenter/View/47688/2023---Idaho-Maryland-Mine-Notice-of-Public-Hearing
https://www.nevadacountyca.gov/DocumentCenter/View/47688/2023---Idaho-Maryland-Mine-Notice-of-Public-Hearing
https://www.youtube.com/watch?v=7M8Ivs6qp_U
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comments on the Project’s benefits. Specifically, when Rise’s representative was discussing the Project’s 
benefit of generating tax revenue for, among other things, the County’s public schools, Commissioner 
McAteer disputed that there was any benefit, drawing on his “personal experience as a County School 
District Superintendent.” Unfortunately, he ended up contradicting the County’s own published data 
regarding the use of tax dollars,31 stating that, “One thing I can talk about having been the school 
superintendent I can attest to how schools are funded […] So there will be no, and I want to make that 
clear, there are no tax benefits to schools in this county by this project.”32  

As illustrated by Commissioner McAteer’s statement, he effectively testified as an expert witness in a 
matter he would ultimately cast a vote on instead of asking questions or deliberating on the information 
presented, in contravention to his role as a neutral decision-maker. Further, Commissioner McAteer’s 
statements were factually incorrect. While Commissioner McAteer challenged the accuracy of the data 
presented, the data in question is from the County’s own Auditor-Controller, and not from the RDN 
Economic Study as he intimated.33 Second, because the County is composed of school districts that receive 
revenue based on both the Local Control Funding Formula (“LCFF”) as well as Basic Aid (the two main 
methods by which California public school districts receive funding), increased property tax revenue 
generated by the Project would still go to those school districts, and would be of substantial benefit to 
the County. 34 This directly contradicts Commissioner McAteer’s own “expert testimony.” Given 
Commissioner McAteer’s experience as County Schools Superintendent, it is almost certain he was aware 
of the falsity of his statements. 

In addition, Commissioner McAteer instructed County Staff to request NID General Manager, Jennifer 
Hansen, to return to the second day of the Hearing to allow him to question her regarding the impact of 
the Project on groundwater and elicit misleading testimony to create doubt and confusion on the County’s 
own conclusions in its EIR. Ms. Hansen had previously testified on May 10th (the first day of the Hearing) 
for the sole purpose of delivering the NID Board’s comments on the Project. However, Commissioner 
McAteer personally requested that County staff ask Ms. Hansen to return on May 11th and, after waiting 

 
31 Notably, Commissioner McAteer’s experience as a School Superintendent does not qualify him to be a tax or 
public funds expert, as he represented.  
32 Planning Commission Hearing, 3:11:22 minute mark (May 10, 2023), available at: 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s (underlines added). 
33 County of Nevada, 2022-2023 1% Ad Valorem Distribution, available at: 
https://nevadacountyca.gov/ArchiveCenter/ViewFile/Item/1397; County of Nevada, Estimated Distribution of 1% 
Ad Valorem Property Taxes (2022-2023), available at: 
https://nevadacountyca.gov/ArchiveCenter/ViewFile/Item/1396.   
34California sets a minimum base funding level for public school districts, but the method by which those base 
levels are met differs depending on the property tax revenue available in those districts.  School districts that do 
not have enough property tax revenue to meet the minimum base funding level receive supplemental funding 
from the State through the LCFF to meet that baseline. However, school districts that have property tax revenues 
that exceed the minimum base funding level do not receive funding through LCFF and retain the majority of their 
surplus property tax revenue.  Because the County has several school districts that are Basic Aid (community 
funded) districts, increased property tax revenue generated by the Project would still go to those school districts, 
and would be of substantial benefit to the County. Only a small portion (11.7%) of the County’s property tax 
revenue is allocated for the Education Revenue Augmentation Fund, which redirects a portion of property taxes 
statewide to local school districts.  

https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
https://nevadacountyca.gov/ArchiveCenter/ViewFile/Item/1397
https://nevadacountyca.gov/ArchiveCenter/ViewFile/Item/1396
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until the public comment had been closed by the Planning Commission chair so as to preclude Rise from 
rebutting Ms. Hansen’s statements, utilized Ms. Hansen as an “expert witness” to attack the groundwater 
analysis of the Final EIR (which had undergone review by three independent hydrogeological firms, one 
of which worked exclusively for the County). Ms. Hansen, who is not a geologist or a hydrologist, explicitly 
acknowledged that she was not an expert and not familiar with the data, stating in relevant part: 

I can’t speak to the modelling. I have not personally reviewed the modelling outputs, the 
calibration, or the assumptions that have been made…  

I would not say that I am by any means an expert in their technical studies that were 
completed in this particular project…35 

Despite this admission, Commissioner McAteer represented Ms. Hansen’s testimony on hydrologic 
impacts as expert opinion and precluded the three hydrology experts in attendance from commenting on 
this issue. 

Commissioner McAteer continued to discuss the adequacy of the EIR as related to the Project’s potential 
impacts on groundwater. Throughout this discourse, County consultant Nick Pappani of Raney Planning 
and Management, Inc., who prepared the Project’s EIR, attempted to provide clarification in response to 
Commission McAteer’s questions and comments. Commissioner McAteer, however, refused to allow Mr. 
Pappani that opportunity.  

Although County consultant Nick Pappani offered to provide insight as to a comparison of the two well 
monitoring methodologies, Commissioner McAteer was not amenable to discussion, and did not permit 
Mr. Pappani, Rise, County Staff, nor the hydrological experts in attendance to comment. Instead, 
Commissioner McAteer argued with Mr. Pappani, and became angry, incoherently stating, “It doesn’t ok 
it just doesn’t ok. You know like poop happens” clearly failing to allow Rise or consultants to rebut or 
clarify false or misleading evidence. His inaccurate statements inappropriately swayed deliberations.  

 

B. The Planning Commission Relied on Impermissible Evidence.  

1.  The Planning Commission Relied on a Retracted Northern Sierra Air Quality 
Management District Letter.  

The Planning Commission relied on known inaccurate and impermissible evidence, including a retracted 
letter from the Northern Sierra Air Quality Management District (the “Air District”), as well as a 
geotechnical report and magazine article that were introduced as “new” evidence after the close of public 
comment.  

The letter in question was originally submitted by the Air District on April 4, 2022, 13 months before the 
Hearing, and had been retracted a year prior to the Hearing by the Air District due to its factual 
inaccuracies and highly prejudicial and subjective tone. The author of the letter subsequently left the Air 

 
35Planning Commission Hearing (May 11th 2023) – 6:04:00 minute mark, available at: 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s.   

https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
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District for reasons unknown to Rise, although Rise can speculate. Although Commissioner McAteer was 
aware the letter had been retracted, he falsely stated that the letter had been submitted on May 8, 2023, 
two days prior to the Hearing and one year after it was retracted. Commissioner McAteer then relied on 
the letter as evidence that the EIR was insufficient, inaccurate, and therefore could not be certified.36 

Thereafter, County consultant Nick Pappani asked Commissioner McAteer to clarify which letter he was 
reading from. But because Commissioner McAteer presented the letter as a new piece of evidence, Mr. 
Pappani was confused regarding the information contained in the letter and was not able to address 
Commissioner McAteer’s comments. When Mr. Pappani requested assistance from experts in attendance 
to address Commissioner McAteer’s concerns, Commissioner McAteer refused to allow them to explain 
or answer questions. Upon later review, the letter Mr. McAteer was reading from had just been 
resubmitted by a Project opponent a few days before the Hearing under a different name and date, with 
a forged agency signature, and was used to support false statements as to air quality impacts. Rise can 
only speculate as to who forged the agency’s signature and why Commissioner McAteer misrepresented 
what the letter was and where it came from.  

 

2. Geotechnical Report Submitted After Close of Public Comment 

The Planning Commission relied on an unsubstantiated geotechnical report to bolster an opposition 
argument that a fault line would cause impacts to the Project. The EIR examined the issue closely and 
concluded that the Project was not located on a seismically active fault. However, Commissioner McAteer 
led the public to believe that he secretly possessed and then introduced, only after the close of public 
comment, a geotechnical report prepared by Anderson Geotechnical Consulting, discussing the Project’s 
impact to fault lines that Commissioner McAteer reportedly received from a “friend.”37 

Neither County Staff nor Rise were given the opportunity to review this report before or during the 
Hearing. Nor was Rise made aware of its existence prior to its introduction at the Hearing. Commissioner 
McAteer attempted to utilize the geotechnical report to support the contention that the EIR did not 
properly analyze the Project’s potential impacts associated with seismic activity as the EIR did not discuss 
the presence of a fault—all of which was untrue. Commissioner McAteer stated that the report provided 
evidence that the epicenter of a nearby Sierra Fault has been known to cause earthquakes in the 
magnitude of 5 to 6.38 Additionally, Rise was not given an opportunity to refute this evidence nor provide 

 
36 Planning Commission Hearing, 6:43:00 minute mark (May 11, 2023), available at: 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s (stating, “I like [sic] to move to asbestos for a 
second. The Northern Sierra Air Quality Management District, I’ll just call them air quality, recommend and I quote 
from their recent letter [quotes 2 paragraphs from retracted letter]. How do you respond my friends from the EIR 
to that statement from the Air Quality District?”).  
37 Commissioner McAteer stated: “’The report was not located by public records review and was not available from 
the firm that substantially acquired the report.” [McAteer quoting the EIR] Well here’s the report. Here [sic] the 
report dated May 12. Now that what [sic] if you live in this community long enough you find these things from 
friends.”  
38 Commissioner McAteer stated that the “California Geology magazine of August 1978 […] denotes […] that the 
epicenter for the Sierra faults is where essentially right near the center of Nevada city and Grass Valley. Is that a 

https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
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expert testimony to address the purported environmental impacts at issue (i.e., seismic impacts). It is 
important to note that Commissioner McAteer’s screed regarding the “Sierra Fault” was given in the 
context of a false narrative created by project opponents earlier in the Hearing that an earthquake will 
drain the area’s wells due to the presence of the fault, and that all the faults are connected to each other. 
Again, no evidence was provided substantiating this claim (rather, the opposite), and no opportunity was 
given to County Staff or technical consultants to respond to the impermissibly submitted and entirely 
inaccurate “evidence.”  

Similar to the Air District letter, upon later review of the comment letters submitted immediately before 
the Hearing, it was determined that the report Commissioner McAteer said was unavailable was actually 
the Anderson Geotechnical Report that was part of the County’s EIR. This geotechnical report was 
presented by Commissioner McAteer as new evidence was attached to a comment letter sent by mine 
opponent Charles Brock, dated April 25, 2023, and marked received by the County on May 8, 2023 just 
days before the Hearing. The evidence was not new, and had actually been analyzed in the EIR. 

In addition to the Planning Commission failing to allow an inspection of the “new” documents or afford 
Rise, County Staff, the County consultant, or County experts in attendance the opportunity to rebut 
Commissioner McAteer’s statements, Commissioner McAteer’s assertions regarding the accuracy of the 
geotechnical report were indeed provably false based on the very EIR he was deriding as incomplete. This 
is in stark contrast to Commissioner McAteer’s representation that the fault located near the Project is in 
any way active, or capable of producing an earthquake of 5 or 6 magnitude.  

 

C. Commissioner McAteer Prepared a Script that he Used to Provide Closing Opposition 
Remarks.  

At the close of the Hearing, Commissioner McAteer ignored the conclusions and analyses in the EIR 
prepared by the County and gave an impassioned speech in opposition to the Project, which he delivered 
by reading from a prepared document after the close of public comment. This demonstrates that 
Commissioner McAteer had a predetermined opposition to the Project prior to the Hearing, which is 
inconsistent with his role as an impartial and unbiased decision-maker, and is factually similar to cases 
that have invalidated a local agency decision due to bias.39  

Near the close the Hearing, Commissioner McAteer accentuated his opposition by making extortionate 
remarks regarding Rise’s profit margins, stating that Rise would “make billions.” He then used the fact 
that the Project would generate significant revenue as justification for concluding that Rise had not 
offered the County “nearly enough” money in return. Commissioner McAteer’s remarks amounted to a 
very public display of extortion in violation of both California and federal constitutions, and served to 
further inflame tensions in the audience, especially among Project opponents. Considering that the 

 
fair statement commissioners? I’m just reporting what I’m not a geologist. But I am saying that it says in here in the 
first paragraph, Damaging earthquakes in the magnitude of 5 to 6 have occurred within a portion of the foothill 
fault system.” (underline added).  
39 See e.g., Petrovich, supra, 48 Cal.App.5th at pp. 969–970; Woody’s, supra, 233 Cal.App.4th at p. 1027; Nasha, 
supra, 125 Cal.App.4th at pp. 484, 486; Clark, supra, 48 Cal.App.4th at 1163-1164, 1168, 1171-1172.  
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County has had ample opportunity to converse with Rise regarding any requests outside the four corners 
of the EIR or provisions in the Development Agreement, this new monetary attack on the Project also 
appeared highly coordinated.  

As demonstrated above, the Planning Commission, and Commissioner McAteer specifically, consistently 
failed to provide an impartial forum for both Rise and the public during the Hearing. These actions 
consisted of presenting false and inaccurate evidence and testimony, failing to afford Rise an opportunity 
to rebut or clarify false or inaccurate evidence, failing to disclose new evidence prior to the Hearing, and 
appearing to utilize prepared remarks (i.e., a script) to recommend Project denial. This is in contravention 
to the County’s own ethics codes and policies which requires that its decisionmakers exercise impartiality, 
and avoid favoritism. 40 Taken cumulatively, the actions described above indicate that the Planning 
Commission failed in its legal duty to remain impartial and trampled on Rise’s Constitutional rights.  

 

IV. The Planning Commission’s Biases were Further Demonstrated After the Hearing.  

Actions taken by Commissioner McAteer after the Hearing also indicate that denial of the Project was a 
fait accompli, planned prior to the Hearing, and was done in collaboration with opposition groups’ efforts 
to thwart approval of the Project. This is evidenced by the fact that after the Hearing Commissioner 
McAteer attended a project-denial celebration party at the National Hotel in Nevada City with his wife 
and NID Director, Ricki Heck, on May 11, 2023, just hours after engineering the Project’s defeat. There, he 
joined a celebration with Project opponents. During this party, Commissioner McAteer was seen 
celebrating with the opponents and congratulating each other about the Planning Commission’s decision 
to recommend denial of the Project. Photographic evidence of Commissioner McAteer entering the hotel 
and victory party was taken by an individual at the hotel and was thereafter provided to Rise. 
Commissioner McAteer’s emails confirm his attendance to the victory party.41  

In addition, Commissioner McAteer engaged in a number of dialogues with Project opponents on the 
social media platform, NextDoor in the days after the Hearing, where Project opponents directly reached 
out to Commissioner McAteer thanking him for “leading the charge” and praising him for his “masterful 
performance” in opposing the Project.42 Commissioner McAteer responded to a majority of these 

 
40 Nevada County Committees and Commissions, available at: https://www.nevadacountyca.gov/882/Committees-
Commissions; Nevada County, AB 1234 Ethics and Brown Act Training Presentation, Ethics and Public Service, Laws 
and Principles, pp. 36-37, available at: https://www.nevadacountyca.gov/DocumentCenter/View/35218/Brown-
Act-and-AB-1234-Ethics-Training-2020-Kit-Elliott (providing that “When you are a public servant, it’s not just about 
our own sense of personal ethics – it’s about the public’s perception of your ethics. … As a decision-maker the 
public expects you to be impartial and avoid favoritism. … A biased decision make participating in the decision may 
actually invalidate the decision.”); see also Nevada County 2019 Order and Decorum for Business of all Board-
Appointed Bodies, Item 6, available at: https://readynevadacounty.org/DocumentCenter/View/13719/Order-and-
Decorum-for-Board-Appointed-Bodies-PDF (providing that “Last minute supporting documents puts members at a 
disadvantage by diluting the opportunity to study the documents. All late submission of supporting documents 
must be justified in writing stating the reasons for the late submission, and approved by the Chair.”).  
41 Email from Project opponent Gary Pierazzi with the Wells Coalition to Commissioner McAteer on May 13, 2023, 
apologizing to Commissioner McAteer for not being able to attend the celebration for Project denial at the 
National Hotel on Thursday May 11, 2023, and thanking Commissioner McAteer for reaching out and inviting 
project opponents to present concerns about the Project.  
42 See NextDoor posts attached.  

https://www.nevadacountyca.gov/882/Committees-Commissions
https://www.nevadacountyca.gov/882/Committees-Commissions
https://www.nevadacountyca.gov/DocumentCenter/View/35218/Brown-Act-and-AB-1234-Ethics-Training-2020-Kit-Elliott
https://www.nevadacountyca.gov/DocumentCenter/View/35218/Brown-Act-and-AB-1234-Ethics-Training-2020-Kit-Elliott
https://readynevadacounty.org/DocumentCenter/View/13719/Order-and-Decorum-for-Board-Appointed-Bodies-PDF
https://readynevadacounty.org/DocumentCenter/View/13719/Order-and-Decorum-for-Board-Appointed-Bodies-PDF
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comments, stating that it was his pleasure to be able to serve and defend his community. Commissioner 
McAteer’s responses were subsequently deleted on May 15, 2023, which indicates he is aware that the 
posts were inappropriate and/or demonstrated that he was inappropriately embedded in Project 
opposition groups.  

V. Given the County’s Prior Actions, Rise has Legitimate Concerns Regarding the Upcoming Board
of Supervisors Hearing.

As illustrated above, the County’s actions since the Project application was first submitted in 2019 have 
demonstrated a clear bias against the Project. Rise’s concern that the Board may be deceived and 
unknowingly fall into this pattern of prejudice is not unwarranted. In our opinion, the entire Planning 
Commission is now tainted with an unacceptable bias towards our project. With the poisoned Planning 
Commission recommendation and staff report carried forward to the Board of Supervisors as a matter of 
procedure, project opponents are attempting to usurp the democratic process by making it difficult for 
the Supervisors to vote for the Project and setting the stage for an unlawful taking of private mineral 
property to achieve their political goals. The Planning Commission recommendation should be not be 
given any weight in any County deliberations or decision-making. Rise looks forward to the Board of 
Supervisors hearing, with a factual presentation of evidence culminating in a comprehensive, objective, 
and accurate understanding of the merits of the Project.  

These events have caused enormous harm to not only to our Company and Project but also to the 
reputation of the County of Nevada. Our professional advisors, who have been involved in many projects 
throughout California, have stated to us that they have never encountered a hearing such as has occurred 
at the Hearing. The behavior discussed at length above is decidedly in conflict with the County’s duty as 
an impartial decision-making body. This activity violated the succinct instruction by County Council 
Katherine Elliot in a recent ethics training course: “When you are a public servant, its not just about your 
own sense of personal ethics – its about the public’s perception of your ethics” 

With respect, Rise requests that the Board of Supervisors review the attached information, conduct your 
own independent inquiry into these events and take decisive action to clear the County’s name. To assist 
in your review, enclosed is a summary of important issues which came up during the Hearing and our 
responses, as well as attachments referenced throughout this letter, including several documents 
presented by members of the Planning Commission and the originals of those documents included in the 
EIR. This is a partial list of the inaccuracies published and due diligence violations suffered by the Company 
during the Planning Commission Hearings. We are working diligently to create a complete catalog. The 
County should actively defend the results of its own Final Environmental Impact Report and Independent 
Economic Report which conclude that the Project would have no significant impacts to air quality, 
biological resources, water quality, groundwater, vibration, or noise from operations and deliver 
substantial economic benefits including hundreds of high paying jobs, millions of dollars per year in new 
property taxes, and a stronger and diversified local economy.  
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Rise looks forward to meeting with members of the Board to discuss our Project, the necessity of a fair 
hearing for the Project, and how Rise can work with the County and the Board of Supervisors in addressing 
any concerns or questions about our Project.  

Sincerely and on behalf of the Board of Directors of Rise Gold Corp, 

Ben Mossman 
President, Rise Grass Valley Inc. 
CEO, Rise Gold Corp. 

Encl. 

Attachment 1 – Issues and Responses 
Attachment 2 – McAteer Nextdoor posts 
Attachment 3 – Portion of McAteer emails – Obtained from Public Records Request 
Attachment 4 – NSAQMD Letter Dated April 4th 2022 (Agency Letter 12 of the FEIR) 
Attachment 5 – James Bair Comment Letter Dated May 8th 2023, including modified NSAQMD letter 
Attachment 6 – Rise Response to NSAQMD Letter dated April 12 2022 
Attachment 7 – Fault Management Plan – Appendix H.2 of the IMM DEIR 
Attachment 8 – Charles Brock Comment Letter Received May 8th 2023
Attachment 9 – Rise Letter to Planning Commission dated May 5th 2023 regarding Staff Report 
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ATTACHMENT 1 

PLANNING COMMISSION ISSUE RISE GRASS VALLEY RESPONSE 
Nevada Irrigation District: 
 
Ricki Heck – Director of NID testified at the 
Planning Commission Hearing on May 10th 
2023. 
 

“How can we certify an EIR as 
adequate with all this missing data or 
a baseline of accurate flow and 
production data. Well you can’t you 
just can’t do this. You all know that a 
home without water has no value. I’ve 
been a real estate broker for over 30 
years.  Relying on NID and water 
trucks are simply not options and in 
fact its a joke. We cannot sell our 
homes under this cloud. If you take an 
average value within about a mile or 
mile and a half from the central mine 
area and multiply that by the average 
home value of $600,000 dollars.  Mine 
is worth more many are some are 
worth less. The value of that $262 
million five hundred thousand dollars.  
The loss of tax revenue is almost 3 
million dollars based on that 
valuation. If the applicant wants to 
offer full market price for all the 
homes within a 2 mile radius that 
might be a serious mitigation measure 
that could be considered.  Nothing 
short of that.”44  

 
 
 

Rise Response: 
 
We have reviewed all of the recent public meetings 
of the NID Board of Directors who have made 
statements suggesting their intent was to influence 
the recommendation of the Planning Commission. 
We also believe that the comment letter submitted 
to the Planning Commission by NID General Manager, 
Jennifer Hansen is largely based on comments 
provided by project opponent group 
CEA/Minewatch/Wells Coalition. 
 
Rise prepared a video compilation of these meetings 
which includes a voicemail discussing the victory 
party attended by Commissioner McAteer and NID 
Director Ricki Heck. The video may be viewed at the 
following link. 
https://www.youtube.com/watch?v=82WkV8JDssk  
 
Ricki Heck – Director of NID – NID Board Meeting on 
Jan 11th 2023 
 

“I’ve been pretty active with the Wells 
Coalition and the anti-mine folks and I’m 
hoping that our staff, you guys, are going to 
go through the Final EIR which was released 
recently.”45 
 

Rich Johansen – Director of NID – NID Board 
Meeting on Jan 25th 2023 
 

“So are we going if if our concerns are not 
addressed would we even could we even go 
as far as saying do not certify this.”46 
 
“It’s a narrow lens but it’s the one lens the 
one thing that has sunk other mines”47  
 

 
44 Planning Commission Hearing – May 10th, 2023 – 1:48:35 minute mark. 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=22389s  
45 NID Board Meeting - Jan 11th 2023 - 43:30 minute mark. 
https://www.youtube.com/watch?v=1ZD1UGIJBWs&t=2535s  
46 NID Board Meeting - Jan 25th 2023 – 1:30:10 minute mark. https://www.youtube.com/watch?v=qeQsv9OzJ2k  
47 NID Board Meeting - Jan 25th 2023 – 1:32:39 minute mark. https://www.youtube.com/watch?v=qeQsv9OzJ2k  

https://www.youtube.com/watch?v=82WkV8JDssk
https://www.youtube.com/watch?v=pH7uMbn88NE&t=22389s
https://www.youtube.com/watch?v=1ZD1UGIJBWs&t=2535s
https://www.youtube.com/watch?v=qeQsv9OzJ2k
https://www.youtube.com/watch?v=qeQsv9OzJ2k
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Rich Johansen – Director of NID – NID Board 
Meeting on April 26th 2023 
 

“So both Ricki and I have been on the 
Nevada County planning commission and 
this is probably the most critical meeting 
they have ever had. And the talking points in 
response to the EIR because this morning it 
came out that Option A and B of the staff 
report both recommend approving the EIR, 
some with mitigation some whatever. We 
need the districts talking points so that 
presented at the meeting and personally we 
have pretty good relationship we those who 
took our places“48 

 
Calvin Grant – Wells Coalition – Public comment to 
NID board on March 22, 2023 
 

“The threshold for triggering that impact 
would be a 10% drawdown. Hydrology 
experts call the use of that threshold 
arbitrary. For homeowners with marginal 
wells much smaller drawdowns could make 
their wells useless long before getting a call 
for Rise Gold. The list of issues goes on. The 
program won’t collect the well performance 
data that NID needs. Monitoring is only 
scheduled for 12 months which doesn’t 
account for seasonal variation from year to 
year.  Experts say a minimum of three years 
are needed to collect valid data.”49 

 
Robert Hubbard – Wells Coalition – Public comment 
to NID board on March 22, 2023 
 

“We’ve prepared a document for your staff 
that include two things. First part is a 
summary of our key recommendation. 
Second is a draft of a comment letter that  
that NID might write”50 

 
48 NID Board Meeting – April 26th, 2023 – 53:52 minute mark. 
https://www.youtube.com/watch?v=MoqsZD9zpwE&t=3171s  
49 NID Board Meeting – March 22 2023 – 16:52 minute mark. 
https://www.youtube.com/watch?v=7IttH5DPsBA&t=399s  
50 NID Board Meeting – March 22 2023 – 26:50 minute mark. 
https://www.youtube.com/watch?v=7IttH5DPsBA&t=399s 

https://www.youtube.com/watch?v=MoqsZD9zpwE&t=3171s
https://www.youtube.com/watch?v=7IttH5DPsBA&t=399s
https://www.youtube.com/watch?v=7IttH5DPsBA&t=399s
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Jennifer Hansen – General Manager of NID- During 
public comment of NID Board Meeting on April 12 
2023: 

“I was intending to process the comments 
under my name um as a representative of 
the district. If the board desires to sign the 
comment letter it would need to come back 
as a full agenda item.  I would recommend 
letting staff provide the comments under our 
name this would then lend itself to me 
making public comments at the hearing. “    
“I’ll send it out to the board individually and 
if you have any comments or questions for 
me just please reply back to me only.” 51 

 
 

Jennifer Hansen testimony: 
 
After close of public comment the Planning 
Commission called upon Jennifer Hansen, 
General Manager of NID to provide expert 
testimony regarding impacts of the project to 
groundwater. Ms. Hansen’s testimony 
mirrored the content of a comment letter 
submitted by NID on May 8th 2023 summarized 
as follows: 
 

1.  NID requests financial assurance in 
the amount of $14 million to cover the 
cost of mitigation potential 
dewatering impacts in the Greenhorn, 
Woodrose, and Beaver Lane areas. 

2. Considering the uncertainty of climate 
change it is recommended that the 
10% drawdown threshold of 
significance be reduced to any 
drawdown from the established 
baseline. 

3. Groundwater fluctuates greatly from 
season to season, and it will not be 

Rise Response: 
 
Rise was not provided this comment letter dated May 
8th 202352 by either NID or the County Planning 
Department before or during the hearing.  
 
Ms. Hansen acknowledged in her testimony that she 
has no expertise in this area stating53: 
 

“I cant speak to the modelling. I have not 
personally reviewed the modelling outputs, 
the calibration, or the assumptions that 
have been made” 
“I would not say that I am by any means an 
expert in their technical studies that were 
completed in this particular project” 

 
As stated by Rise in the Planning Commission hearing, 
despite the County’s EIR stating that such a surety 
bond is not required as mitigation, the applicant is 
amenable to discussing a surety bond to be added to 
the development agreement but has not been 
provided any information from NID or the County on 
this request.  
 

 
51 NID – Board Meeting – April 12th 2023 – 2:21 minute mark. https://www.youtube.com/watch?v=UDky0SAveBY  
52 https://www.nevadacountyca.gov/DocumentCenter/View/48051/Nevada-Irrigation-District-Comment-Letter-
05-08-2023  
53 Planning Commission Hearing - May 11th 2023 – 6:04:00 minute mark. 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s 

https://www.youtube.com/watch?v=UDky0SAveBY
https://www.nevadacountyca.gov/DocumentCenter/View/48051/Nevada-Irrigation-District-Comment-Letter-05-08-2023
https://www.nevadacountyca.gov/DocumentCenter/View/48051/Nevada-Irrigation-District-Comment-Letter-05-08-2023
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
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possible to establish a reasonably 
sufficient baseline with data from only 
one year. NID requests that the 
baseline groundwater monitoring 
program be extended to three years. 

 
 
 

A zero-drawdown threshold has no justification and 
would not be measurable with normal annual 
fluctuations in wells ranging from 5 to 50 feet per 
year. Notably NID does not apply this standard to its 
own projects where it has converted open canals to 
pipelines and thereby reduced the amount of 
groundwater to water wells54.  Master Response 16 
of the FEIR – Drought and Climate Change55, 
provides a detailed response on the effect of climate 
change of wells. As stated on page 27 of Appendix 
K2 of the DEIR:  
 

Within individual wells, the magnitude of 
the seasonal fluctuation remains consistent 
throughout the monitoring period. No long-
term increasing or decreasing trends are 
observed and there are no apparent annual 
variations due to drought or above-normal 
rainfall years. 

 
This relationship was also discussed during the 
applicant rebuttal presentation at the Planning 
Commission hearing by Dr. Andy Kopania.  
 

Emgold EIR vs. Current EIR: 
 
The Planning Commission asserted that the 
1995 Emperor Gold EIR was superior to the 
current EIR in its conclusion regarding 
groundwater impacts stating in summary that 
“I think Emgold had it right and you got it 
wrong.”  
 
 

Rise Response: 
 
As explained in detail in Master Response 13 of the 
Final EIR56: 

The conclusions of the hydrogeologic 
analyses used in the 1995 and 2008 EIRs are 
substantially the same as the conclusions in 
the Rise Gold EIR, and there are only minor 
differences in the overall conclusions, which 
are explained by the different modelling 
methods. In general, the practical result of 
these differences is that the previous 
hydrogeologic assessments predicted more 
wells would be impacted by dewatering as 
compared to the current DEIR’s findings. 
However, as shown above, the number of 
impacted wells is not substantially greater 
than that which is predicted in the current 

 
54 https://knco.com/nid-well-owners-stealing-canal-water/ 
55 Page 165 https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-
Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments  
56 Page 136 https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-
Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments  

https://knco.com/nid-well-owners-stealing-canal-water/
https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments
https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments
https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments
https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments
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DEIR, and said DEIR includes mitigation 
measures (MMs 4.8-2(a-c)) to ensure that 
impacts to groundwater wells (Appendix G, 
X(b)) are reduced to a less-than-significant 
level.   

 
12161 E. Bennett Road: 
 
During deliberation the Planning Commission 
spoke of an email from Francis and Nancy 
Hamilton on E. Bennett Street who own and 
reside at 12161 E. Bennett Road on the 
Creekside of the road and do not show on any 
of the lists of properties that would have 
potable water coverage from NID. 
 
Planning Commissioner McAteer testimony57: 
 

“I think Emgold had it right and you 
got it wrong. I received an email. I 
mean Ricki Heck was up here today 
telling us that her well isn’t even 
identified on any of the lists. And I get 
an email from Francis and Nancy 
Hamilton on E. Bennett Street and 
they say we own and reside at 12161 
E. Bennett Road on the creekside of 
the road. It has just come to our 
attention that we do not show on any 
of the lists of properties that would 
have potable water coverage from 
NID.” 
 

County consultant Nick Pappani offered to 
bring that location up to look at the location. 
The Planning Commission refused and moved 
on to the next question.   
 
 

Rise Response: 
 
Rise was not provided this letter before or during 
the hearing and was not able to locate this email in 
the comments posted by the County Planning 
Department. Based on a Public Records Request, 
this email was sent to Commission McAteer on 
March 28th 2023.  
 
The property at 12161 E. Bennett Road is specifically 
addressed on page 2-64 of the Final EIR in Master 
Response 1358. 
 

The 1995 EIR also found five wells south of 
E. Bennett Road and nearby South Fork Wolf 
Creek (Wells #128, 240,113,233,236)8 to 
have dewatering impacts; however, these 
wells were not found to have the potential 
for significant dewatering under the Itasca 
model used in the DEIR. The 1995 hydrologic 
assessment does not model the regional 
groundwater flow and simulations of 
streams, which is why these five additional 
wells were found to have dewatering 
impacts in 1995. Conversely, by using a 
comprehensive Groundwater Model, rather 
than simplistic analytical methods used in 
1995, Itasca determined that the influence 
of a shallow groundwater table and 
recharge from South Fork Wolf Creek limits 
groundwater drawdown in the valley 
bottom south of E. Bennett Road, resulting 
in no significant dewatering impact to these 
5 wells south of E. Bennett Road and nearby 
South Fork Wolf Creek. 

 
13641 Greenhorn Road: Rise Response: 

 
57 Planning Commission Hearing - May 11th 2023 – 6:36:45 minute mark. 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s  
58 Page 136 https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-
Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments  

https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments
https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments
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During deliberation Commissioner McAteer 
stated that NID Director Ricki Heck was up here 
today telling us that her well isn’t even 
identified on any of the lists. Ricki Heck stated 
during public comment that she lives at 13641 
Greenhorn Road.  
 

 
This address, 13641 Greenhorn Road is outside and 
to the east of the 1 ft groundwater drawdown 
isopleth. Therefore, this property is modelled to 
have no calculable impact and is not included in the 
proposed domestic well monitoring program (See 
Figure 18 on page 2-81 of the Final EIR). 
 

Anderson Geotechnical Report: 
 
During deliberation the Planning Commission 
presented a historic geotechnical report, 
authored by Anderson Geotechnical on May 
12th which it believed to be a report that was 
missing from the EIR. 
 
Commissioner McAteer testimony: 
 

“The report was not located by public 
records review and was not available 
from the firm that substantially 
acquired the (company that prepared 
the) report . Well, here’s the report.  
Here’s the report dated May 12. Now 
that’s what.  If you live in this 
community long enough you find these 
things from friends.” 59 
 

No opportunity was given to staff or 
consultants to review this “new” report or to 
respond. 
 

Rise Response: 
 
This report is not a new report and is already attached 
to the Fault Management Plan, Appendix H.2 of the 
DEIR. 
 
The origin of the “new” report was actually from a 
copy of the Fault Management Plan that was 
attached to a comment letter sent by a project 
opponent, Charles Brock, dated April 25, 2023, and 
marked received by the county on May 8th 2023.60  
 
The County Planning Department did not provide this 
comment letter from Charles Brock to Rise before or 
during the hearing.  
 
According to emails obtained from Public Records 
Request, Commissioner McAteer may have met with 
Charles Brock on April 25 (Also the date of Charles 
Brock’s comment letter) although this meeting was 
not disclosed by Commissioner McAteer during 
disclosures in the Planning Commission Hearing. 
 
 

Fault connecting to Siskon Gold mine 
 
During deliberation Commissioner McAteer 
stated “It was said here by comments earlier 
that the same fault that caused the Siskon Gold 
mine collapse is the same fault that we’re 
trying to erase” 61 
 

Rise Response: 
 
The claim that the subject fault is the same as the 
fault encountered at Siskon Gold mine, can be 
disregarded through a simple review of a regional 
geologic map. 
 
 

 
59 Planning Commission Hearing - May 11th 2023 – 6:48:15 minute mark. 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s 
60 Page 1580 https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-
Comments-Received-05-09-2023  
61 Planning Commission Hearing - May 11th 2023 – 6:46:15 minute mark. 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s 
 

https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-Comments-Received-05-09-2023
https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-Comments-Received-05-09-2023
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
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California Geology Magazine of August 1978: 
 
During deliberation Commissioner McAteer 
presented the California Geology magazine of 
August 1978 and stated that the epicentre for 
the Foothill Fault System is near the center of 
Nevada City and Grass Valley. 
 
Commissioner McAteer testimony: 
  

“I also would like to submit to you the 
California Geology magazine of August 
1978. And In in that report of 1978 it 
denotes the importance of, and you 
will note that the center, the epicentre 
for the Sierra faults is where? 
Essentially right near Nevada City and 
Grass Valley. Is that a fair statement 
commissioners? I’m just reporting. I’m 
not a geologist, but I am saying that it 
says in here in the first paragraph, 
damaging earthquakes in the 
magnitude of 5 to 6 have occurred 
within the portion of the foothill fault 
system.” 62 
 

No opportunity was given to staff or technical 
consultants to respond. 
 
After the Planning Commission voted to 
recommend that the Supervisors reject the 
project, McAteer posted on social media site 
Nextdoor: “Yep the earthquake sealed the 
deal!”   
 
 

Rise Response: 
 
The origin of this report appears to from an 
attachment to a comment letter sent by a project 
opponent, Charles Brock, dated April 25, 2023, and 
marked received by the county on May 8th 2023.63  
 
The County Planning Department did not provide 
this comment letter from Charles Brock before or 
during the hearing. 
 
As stated in the Fault Management Plan, Appendix 
H.2 of the DEIR64, prepared by a professional 
geologist and peer revied by county experts: 

The Fault Activity Map of California (2010) 
(http://maps.conservation.ca.gov/cgs/fam/), 
prepared by the California Department of 
Conservation, California Geological Survey 
(CGS), indicates that the Site is located 
within the Foothills Fault System. The 
Foothills Fault System is designated as a 
Type C fault zone, with low seismicity and a 
low rate of recurrence. The Foothills Fault 
System has been assigned a moment 
magnitude of 6.5. The nearest mapped 
active portion of the Foothill Fault System is 
approximately 25 miles northwest of the 
site on the Cleveland Hill Fault.  
The inferred fault alignment identified by 
Anderson at the Site is mapped as a north-
northwest trending liniment of the Grass 
Valley Fault Zone, a subset within the 
regional Foothills Fault System. The Foothills 
Fault System formed during the Mesozoic 
era (between approximately 65 million and 
248 million years ago). The Grass Valley 
Fault Zone is not considered active, and the 
Foothills Fault System is designated as a 
Type C fault zone, with low seismicity and a 
low rate of recurrence.  

 
62 Planning Commission Hearing - May 11th 2023 – 6:49:10 minute mark. 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s 
63 Page 1580 https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-
Comments-Received-05-09-2023  
64 https://www.nevadacountyca.gov/DocumentCenter/View/41635/Appendix-H2_Brunswick-Fault-Zone-MP 

https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-Comments-Received-05-09-2023
https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-Comments-Received-05-09-2023
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Map Amendment 
 
The Planning Commission questioned the map 
amendment stating, “We are being asked to 
erase a fault that currently exists on maps.” 
 
 

Rise Response: 
 
The purpose of the map amendment included in the 
project is simply to correct an out-of-date, and 
inappropriately applied, 200-foot set-back limitation 
of use on one parcel of the Brunswick site.   
 
The County specifically asked Rise to prepare a Map 
Amendment application because it agrees with the 
conclusions of the Fault Management Plan 
(Appendix H.2 of the DEIR) which states that the 
fault on the Brunswick site is not an active fault. 
 
Land development over-active faults is regulated by 
the California Geological Survey (not by old maps 
that are encountered in the planning departments 
archives) and CGS does not recognize any active 
faults in our area. The actual regulation is explained 
simply by CGS,  
https://www.conservation.ca.gov/cgs/alquist-priolo  
and there is an interactive map where you can look 
up active faults and/or parcels. If a person did not 
trust the peer reviewed contents of the EIR they 
could easily confirm the Brunswick property is not in 
an earthquake fault zone through the use of this 
online tool. 
ArcGIS Web Application  
 

Letter from NSAQMD: 
 
During deliberation the Planning Commission 
presented a letter from the Northern Sierra Air 
Management District which is believed to be a 
recent letter that was not addressed in the EIR. 
 
Commissioner McAteer testimony: 
 

“I like to move to asbestos for a 
second. The Northern Sierra Air 
Quality Management District, I’ll just 
call them air quality, recommend and I 
quote from their recent letter (quotes 

Rise Response: 
 
Upon review of comments letters sent immediately 
before the planning commissions hearing, this letter 
is in fact comment letter Agency letter 1266  from 
the Final EIR and is not a new or recent letter. 
Notably the original agency letter 12 was unsigned.  
As stated in the FEIR this letter was superseded and 
replaced by Agency letter 11.  The NSAQMD chose 
to retract this letter and the County Planning 
Department and County Council are well informed 
on this issue. The NSAQMD retracted this unsigned 
letter in April 2022, within days after Rise Grass 
Valley sent a public records request and analysis 

 
66 Page 423 - https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-
1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments  

https://www.conservation.ca.gov/cgs/alquist-priolo
https://maps.conservation.ca.gov/cgs/EQZApp/app/
https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments
https://www.nevadacountyca.gov/DocumentCenter/View/46392/1_IMM-FEIR_Volume-I---Chapter-1-Introduction-Table-of-Contents--List-of-Commenters-Chapter-2-Responses-to-Comments
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2 paragraphs from retracted letter). 
How do you respond my friends from 
the EIR to that statement from the Air 
Quality district.” 65 
 

County consultant Nick Pappani is confused 
and asked the Planning Commission which 
letter they are referring to. 
 
The Planning Commission response was as 
follows; 
 
   “The most recent one we got” 

“I think it was the fifth” 
 
The Planning Commission refused to allow Nick 
Pappani to recruit help from his technical 
experts. When Nick Pappani makes this request 
the response from Commissioner McAteer was 
“sounds shoddy operation to me. Anyway let’s 
move on”. 
 
Commissioner Duncan then states to McAteer 
“You’re getting all our questions answered” 
 
Commission Greeno then states to McAteer 
”I’m checking mine off one bv one here” 
 
 
 

detailing the outrageous tone and substance of this 
letter and belief that it was written by a project 
opponent rather than an unbiased and neutral 
government agency.  The author of this letter, Sam 
Longmire, soon after suddenly retired from the 
NSAQMD in June 202267.   
 

The source of the letter presented by the Planning 
Commission was from project opponent James Bair 
who sent a comment letter to the Planning 
Commission on May 8th 202368. In this letter, he 
attached a letter from the Northern Sierra Air Quality 
Management District dated April 4th 2022. The clean 
copy (unbracketed) version of this letter was used 
and was likely obtained through a public record 
request. The original letter was modified by James 
Bair with the insertion of a date of May 8th, 2023 on 
the top right corner of the letter and insertion of a 
signature on the bottom of the letter (the original 
letter was unsigned). 
 
The County Planning Department did not provide 
this comment letter from James Bair to Rise before 
or during the hearing. 
 

Economic Benefit of the Project: 
 
During deliberation the Planning Commission 
stated that the community would only receive 
benefits of three firemen and a firetruck from 
the gross revenue generated by the project. 
 

Rise Response: 
 
This statement by the Planning Commission is 
absurd. Like any other business, a large portion of 
the annual revenues is paid to employees, suppliers, 
capital costs, and taxes.  
 
Furthermore, the Planning Commission statement is 
in direct contradiction to the County’s own 
independent economic study which shows 
significant local economic benefits from the project.  

 
65 Planning Commission Hearing - May 11th 2023 – 6:43:00 minute mark. 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s 
67 Page 9 https://myairdistrict.com/wp-content/uploads/2022/06/Board-Packet-6-27-22.pdf  
68 Page 1372 - https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-
Comments-Received-05-09-2023  

https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
https://myairdistrict.com/wp-content/uploads/2022/06/Board-Packet-6-27-22.pdf
https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-Comments-Received-05-09-2023
https://www.nevadacountyca.gov/DocumentCenter/View/48077/Idaho-Maryland-Mine-Public-Comments-Received-05-09-2023
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Project Benefits to Local School Funding: 
 
In response to the applicant presentation, 
Commissioner McAteer testified as follows: 
 

“Unfortunately, Mr. Niehaus and you 
have a misinterpretation of school 
funding. One thing I can talk about 
having been the school superintendent 
I can attest to how schools are funded. 
So if you don’t mind finding that pie 
chart I really like to clarify that for 
everyone. Thankyou for the time sorry 
about this but It will really help 
everyone. So as you can see there by 
that chart 55%, according to this 
chart, of tax dollars would go to 
schools. So I need you to understand 
that those dollars are essentially sent 
to Sacramento because of an 
important court case many years ago 
so that schools are all equalized. So 
none of those tax dollars where you 
said Nevada Union may be getting 
$700,000 dollars or so I need you to 
understand that’s not how schools are 
funded. Schools are funded that our 
dollars come in and essentially, they 
are shipped to Sacramento and 
Sacramento creates this big pool and 
then divides it up by the millions of 
kids in the state and then sends it back 
to Nevada County. So there will no, 
and I want to make that clear, there 
are no tax benefits to schools in this 
county by this project.” 69 

 

Rise Response: 
 
The pie chart Commissioner McAteer is referring to 
comes directly from the Nevada County Auditor-
Controller website. While some of the property tax 
(11.7%) is allocated to the state Education Revenue 
Augmentation Fund the majority is paid directly to 
the school districts in the county. 70 
  
Furthermore, the Nevada Union Joint High School 
district is a Basic Aid district71. This means that the 
school district’s property tax revenue exceeds the 
minimum base funding level established by the State 
and any excess property taxes are retained by the 
school district72. Other school districts in Nevada 
County are basic aid (community funded) including 
Tahoe Truckee Unified School District and Nevada 
City School District. 
 
Therefore, based on our understanding, schools will 
receive substantial benefits from the IMM project. 
 
Rise asked for confirmation on this issue from the 
Nevada County Auditor Controller and is awaiting 
response at the time of this letter. 

 
69 Planning Commission Hearing - May 10th 2023 – 3:11:22 minute mark. 
https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s 
70 https://nevadacountyca.gov/ArchiveCenter/ViewFile/Item/1397 
71 https://www.njuhsd.com/documents/Budgets/NJUHSD-2022.23-Adopted-Budget.pdf  

72 https://ed100.org/lessons/lcff  

https://www.youtube.com/watch?v=pH7uMbn88NE&t=6649s
https://www.njuhsd.com/documents/Budgets/NJUHSD-2022.23-Adopted-Budget.pdf
https://ed100.org/lessons/lcff
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Attachment 2 

Commissioner McAteer Nextdoor Post  

Captured May 14th 2023 
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(Superseded and Replaced by Agency Letter 
11)



1 

District Headquarters 
200 Litton Drive, Suite 320 
Grass Valley, CA  95945 
(530) 274-9360
FAX: (530) 274-7546
office@myairdistrict.com
www.myairdistrict.com

Northern Field Office 
257 E. Sierra, Unit E 
Mailing Address: P.O. Box 2227 
Portola, CA 96122 
(530) 832-0102
FAX: (530) 832-0101

Gretchen Bennitt, Executive Director 

April 4, 2022 

Re: Comments on Draft EIR for Idaho-Maryland Mine, Nevada County, CA 

Introduction 

The NSAQMD submitted comments and recommendations regarding the proposed project as 
part of the NOA/NOP, but these were omitted from the DEIR’s NOP comment section.  

The NSAQMD recommended that the applicant work with the Department of Toxic Substances 
Control, the US Geological Survey and/or the Office of Environmental Health Hazard 
Assessment to obtain concurrence that asbestos testing for the proposed mine is adequately 
addressed with regard to the number and locations of samples and applicable analytical 
techniques.  It does not appear as if this was done. 

The NSAQMD has also submitted additional comments and been involved in other ways with 
the environmental documentation process for the proposed project.  Many of the NSAQMD’s 
comments and observations have been addressed, but some important ones remain 
unaddressed.  Notably, the DEIR includes a newly added, previously undiscussed method of 
converting asbestos in rocks to asbestos in air that is not backed by science. 

Asbestos emissions are the primary concern of the Northern Sierra Air Quality Management 
District (NSAQMD).  The DEIR’s treatment of naturally occurring asbestos is scientifically 
unsound and therefore not adequate for CEQA purposes.  Laboratory testing in November 
2021 of seven dominant types of rock from the site discovered asbestos in every type, with an 
average of 594,625,000 asbestos fibers per gram.  For perspective, a new penny weighs 2.5 
grams.  Based on the recent tests of 40 rock samples and 2 previous rock samples, in a 
penny’s mass of average mine rock there are well over a billion asbestos fibers. 

Asbestos and Public Health 

Asbestos is a well-known carcinogenic toxic air contaminant.  Effects of asbestos exposure are 
insidious, highly variable and may not show up for 10 to 40 years or more.  The most infamous 
result of asbestos exposure is mesothelioma, a specific type of cancer.  The Office of 
Environmental Health Hazard Assessment (OEHHA) approach to asbestos risk assessment 
under AB2588 (the Air Toxics Hot Spots Act) is currently based only on a person’s risk of 
developing mesothelioma.  It does not provide any assessment of risk of developing other 
types of asbestos-related diseases such as asbestosis (an inflammatory condition affecting the 
lungs that can cause shortness of breath, coughing, and permanent lung damage), pleural 

http://www.myairdistrict.com/
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plaques (changes in the membranes surrounding the lung), pleural thickening, benign pleural 
effusions (abnormal collections of fluid between the thin layers of tissue lining the lungs and 
the wall of the chest cavity) and assorted cancers of the lung, larynx, pharynx, stomach, 
colorectum and ovary.   

For additional information on the effects of asbestos exposure, see the National Cancer 
Institute website (https://www.cancer.gov/about-cancer/causes-
prevention/risk/substances/asbestos/asbestos-fact-sheet). Following is a relevant excerpt from 
this website: 

There is some evidence that family members of workers heavily exposed to asbestos face an 
increased risk of developing mesothelioma (https://www.cancer.gov/about-cancer/causes-
prevention/risk/substances/asbestos/asbestos-fact-sheet#r12). This risk is thought to result 
from exposure to asbestos fibers brought into the home on the shoes, clothing, skin, and hair 
of workers. To decrease these exposures, Federal law regulates workplace practices to limit 
the possibility of asbestos being brought home in this way. Some employees may be required 
to shower and change their clothes before they leave work, store their street clothes in a 
separate area of the workplace, or wash their work clothes at home separately from other 
clothes (https://www.cancer.gov/about-cancer/causes-
prevention/risk/substances/asbestos/asbestos-fact-sheet#r2). 

Cases of mesothelioma have also been seen in individuals without occupational asbestos 
exposure who live close to asbestos mines ((https://www.cancer.gov/about-cancer/causes-
prevention/risk/substances/asbestos/asbestos-fact-sheet#r12)). 

Asbestos PCM Conversion 

The Air Quality sections of the DEIR include a newly introduced concept of converting 
asbestos measurements to PCM (phase contrast microscopy) units.  There is no accepted 
method to convert between rock samples and air samples.  The DEIR’s approach of translating 
asbestos discovered in solid rock samples into PCM fiber concentrations in air is not possible.  
The PCM concept is from Appendix C: Asbestos Conversion Factors & Cancer Potency 
Factor, which is part of OEHHA’s February 2015 Air Toxics Hot Spots Program Guidance 
Manual.  OEHHA’s conversion from fiber counts to mass as PCM fibers was developed 
exclusively for air samples.  This is made clear in EPA’s Airborne Asbestos Health 
Assessment Update document (USEPA, 1986. Airborne Asbestos Health Assessment Update. 
EPA/600/8-84/003F, Office of Health and Environmental Assessment, Washington, DC), which 
is referenced in OEHHA’s Air Toxics Hot Spots Program Guidance Manual, Appendix C: 
Asbestos Conversion Factors & Cancer Potency Factor.   

None of the DEIR’s discussions regarding PCM conversions are valid.  PCM cannot be used 
as a reporting metric, a compliance verification mechanism or a replacement for other methods 
of asbestos investigation.  PCM asbestos conversion is not a concept that applies outside the 
world of asbestos air monitoring.  During the DEIR comment period the NSAQMD contacted 
OEHHA with questions about the PCM conversion.  OEHHA referred the NSAQMD to the 
California Air Resources Board (CARB) Risk Analysis Section, which worked with CARB’s 

https://www.cancer.gov/about-cancer/causes-prevention/risk/substances/asbestos/asbestos-fact-sheet
https://www.cancer.gov/about-cancer/causes-prevention/risk/substances/asbestos/asbestos-fact-sheet
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Monitoring and Laboratory Division in providing an assessment of the underlying science.  In 
short, CARB confirmed the non-validity of the applicant’s PCM conversion approach.  
Following is an excerpt from a 3/28/22 email from CARB’s Risk Analysis Section: 

I … wanted to clarify our earlier statement from our previous email regarding the risk 
calculations based on the lab reports, we initially attempted to convert TEMs into concentration 
in the air per the OEHHA guidance and ran it through HARP, but after discussing the outcome 
with others internally, it really isn’t an appropriate way to calculate the risk (this was confirmed 
below with our MLD staff as well).  Rather, you would need an annual average concentration 
from either sampled or modeled air concentrations, so our initial analysis no longer applies. 

Staff from our Monitoring and Laboratory Division observed the following: 

1. Determination of Risk from Rock Samples.  I agree with you, it is not appropriate to 
determine risk from rock samples.  The asbestos fibers considered in Appendix C of the Hot 
Spots Guidance came from airborne samples during occupational exposure studies.  I checked 
the 1986 U.S. EPA reference….  

The PLM and TEM analyses in this DEIR were done on bulk samples (rocks), and the 
asbestos concentrations are reported in weight percent.  It is not known how many asbestos 
fibers can be generated (and become airborne) from a given mass of asbestos-containing rock 
material.  So there is no known conversion factor for the asbestos weight % (by TEM analysis 
of a rock sample) that can be used to estimate the number of PCM fibers/m3 applicable for the 
Hot Spots risk assessment equation.  

 2. Calculation of asbestos weight % in TEM analysis report.  [This is in response to a 
separate question from the NSAQMD]  The total asbestos weight % should be the sum of the 
chrysotile and amphibole asbestos weight percent.  For sample Y962990 (attached) it appears 
that there is an error in the report.  Only 1 chrysotile fiber ≥5 µm is reported, and yet the weight 
% is 0.075.  Comments describe actinolite fibers detected (an amphibole asbestos).  Strange 
that a total weight % of <0.001 is reported.   

For sample Y962999 … I did not detect an anomaly in the TEM report.  Chrysotile fibers can 
be much smaller and thinner than amphibole asbestos fibers.  Many chrysotile fibers detected 
do not amount to much weight because they are so small or thin.  CARB M435 PLM analysis 
of this sample is 2.5% asbestos by point-count.  This is not unusual either.  PLM analysis uses 
~100,000 times more mass of sample than TEM analysis.  It is best to start with PLM, and 
follow up with TEM for the PLM non-detects. TEM can miss out on finding the asbestos 
because the TEM sample mass is so low. 

3. DEIR asbestos calculations (Appendix C).  For Appendix C (attached) there were no 
equations given on how TEM structures per nanogram and PCM asbestos weight percent 
were calculated in the first table that groups asbestos test results by rock type.  In the next 
table, on the second and third pages (pages 56 and 57), there is a missing column for TEM 
weight % from the analyses. 
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4. Geological Units and Asbestos Testing (page 9).  The equations that [were] used for 
calculations of asbestos structures per nanogram and PCM asbestos by weight are not 
given.  It is difficult to follow the discussion in this section because the lithology of the rock 
units is not described, and neither are the rock sample groupings clearly identified in Appendix 
C.   

NSAQMD recommends that the notion of PCM conversion should be thrown out because 
using OEHHA’s air sampling PCM conversion formula for rock samples has the effect of 
making it look like there is less asbestos present than TEM laboratory work has demonstrated 
to be the case.  Instead, the project’s risk should be evaluated based on many more samples 
being gathered, and evaluated using TEM asbestos by weight.  Those samples should be 
gathered in an approved, standardized manner (such as is set forth in Method 435) that 
employs composite collection practices rather than hand-picked pieces of core samples (which 
the tested samples were).   

Using TEM to look at the same old core samples that were previously analyzed with PLM does 
have some value because we can now see how much asbestos the PLM method missed.  
PLM only detected asbestos in 2 of the 40 core samples, but the TEM method detected 
asbestos in 17 of the 40 samples, including in every rock type evaluated.   

Both chrysotile and amphibole asbestos were discovered in the core samples.  Chrysotile 
fibers tend to be smaller than amphibole fibers, making them more likely to become airborne 
and be transported great distances in the wind.  Depending on weather conditions, they could 
be inhaled or deposited on surfaces in all parts of Nevada County for the 80-year duration of 
the project. 

Note that the footnote on page 55 reads, “Samples containing naturally-occurring asbestos 
were from underground rock only; naturally-occurring asbestos is not known to 
outcrop at the surface of the Brunswick Site or Centennial Site.” This is not the case – it could 
be that this was mistakenly left in the document from a version written before TEM was 
employed to get a closer look at the samples.  While only 2 grab samples were taken from the 
surface of the 55-acre Centennial site, one of the two was found to contain 30-million chrysotile 
asbestos fibers per gram of rock, as is listed in the lab report for Sample Y962843 (ASUR 
Plan, unnumbered document page 106/131). 

It is difficult to find the Health Risk Assessment among the many pages of the DEIR.  It begins 
on unnumbered document page 356 of 1938 of Appendix E.1, as Appendix B of Appendix E.1.  
It should be noted that Appendix B of Appendix B of Appendix E.1, titled “Fugitive Dust TAC 
Concentrations” (starting on page 1,901 of the document) is missing asbestos.  The Health 
Risk Assessment should be easier to locate.   

The HARP report lists the maximum mitigated cancer risk as 3.34e-5 (group 543, p. 
1839 of 1938) while the Appendix B, p. 1 reports the maximum cancer risk as 
1.04e-5 (= 10.4e-6). 
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Asbestos Sampling and Monitoring 

The NSAQMD has recommended that additional rock sampling be performed, and performed 
in a representative manner using composite samples, but it appears that no further sampling 
has been done (only further investigation of previously collected samples).  There are still only 
2 samples from the 56-acre Centennial site.  All of the samples analyzed using TEM were 
previously analyzed using the inferior PLM method.  The difference in the results from the two 
methods is large.  PLM only detected asbestos in 2 of the 40 samples, but the TEM method 
detected asbestos in 17 of the 40 samples. This is mainly because PLM cannot detect small 
asbestos fibers, which are more easily entrained in the wind, can travel farther, and are inhaled 
deeper into the lungs. 

It is unclear why the two serpentine samples originally evaluated using TEM were discarded 
from the 40-sample statistics and from consideration for the Health Risk Assessment.  There 
were 42 samples analyzed using TEM, not 40.  The two that were excluded are especially rich 
in asbestos.  If all 42 samples are considered, the average asbestos concentration is 0.24% by 
weight. 

In September 2020, the NSAQMD and Dudek communicated about monitoring.  It would be 
ideal to have baseline monitoring data for at least a year before the project starts up.  The 
NSAQMD suggested including a publicly accessible webcam (one for each site preferably) in 
the monitoring plan, as well as a MET site and a rain gauge.  Monitoring specifics set forth in 
the Construction ATCM are available at CCR 93105(h)(3) and (h)(4).  40 CFR Part 58 
(especially Appendix E) also contains relevant monitoring specifics.  

Asbestos Emissions 

Table 5 (App. E.1, document page 378/1938) lists construction emissions of .00003 tpy of 
asbestos, which is 0.06 lbs/year.  This is incorrect.  If we add the obvious dust from mitigated 
PM10 construction emissions due to off-road equipment (0.6 lbs/day) to the fugitive dust 
emissions (8.30 lbs/day) we get 8.9 lbs/day, or 3,248.5 lbs/year. TEM laboratory testing of 42 
samples from the site yielded an average of 0.236355% asbestos content by weight.  .236355 
/ 100 x 3,248.5 lbs/yr = 7.68 lbs/year, or 128 times the quantity of asbestos emissions 
presented in Table 5.   

Dust emissions for the following 10 years are estimated at lbs/day from underground blasting 
(1.61) + ore processing (0.29) + fugitives (39.05) = 40.95 lbs/day, or 14,946.75 lbs/year.  This 
comes to 35.33 lbs/year of asbestos emissions. 

There is an Engineered Fill placement emissions table on unnumbered document page 303 
that lists 37.95 lbs/day of PM emissions.  The asbestos emission calculations are based not on 
the amount of asbestos present in the rock, but on the ASUR plan’s goal of 0.01% asbestos in 
the engineered fill.  The table at the top of the page includes emission factors.  For the 
dumping of dump trucks, it includes emission factors for “material drop” from AP42, Table 
13.2.4.  The “material drop” emission factor is not for “material handling – blending.”  
“Blending” implies disturbance that is continuous for some amount of time, whereas a material 
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drop is more or less instantaneous.  The emission factor assumptions for the use of AP-42 
section 13.2.4 should be explained.  A material drop emission factor of 0.0001 lb/ton is used in 
the DEIR.  However, the equation in 13.2.4 for material drop yields more than 6 times that 
amount if we apply a reasonable 5 mph wind speed and 3% moisture content. 

Emissions Estimate Assumptions 

On page 304, there are a few tables that are not explained.  The rationale for using a silt 
content of 1.6% for the crushed rock and a moisture content of 15% for the sand tailings 
should be discussed.  The normal ranges noted in AP-42 section 13.2.4 are a silt content of 
0.44% to 19% and a moisture content of 0.25% to 4.8%.  The choices taken in the DEIR for silt 
and moisture content result in lower emissions than the average anticipated values.  
Particularly since the waste rock has been crushed finely (beyond normal aggregate 
processing), the fill would have an increased concentration of fine particles/dust. 

Additional assumptions on document page 304 that are questionable include a wind erosion 
area of 0.72 acres of active compaction, 0.34 acres access road and 1.00 acres either seeded 
or with covering underway.  Elsewhere in the DEIR, it appears that more surface is to be 
disturbed that the area indicated in the assumptions on page 304.  Likewise, the assumptions 
for bulldozing and compaction (2.43 hrs/day and 1.02 hrs/day respectively) seem to be less 
than indicated elsewhere in the DEIR. 

The Logging and Chipping (described on page 4.3-56) is assumed to be for only 24 acres 
(Centennial and Brunswick sites combined).  This is expected to take 11 years, so the 
assumptions divide 24 acres by 11 years to arrive at 2.18 acres per year, and it is assumed 
that logging and chipping will occur on only 1 day per year.  It would be more realistic to 
consider that more than 2.18 acres might be cleared in a given year.  Also, there is no mention 
of emissions associated with ongoing vegetation management. 

Document page 306 contains logging & chipping emissions.  There should be a source listed 
for the emission estimates.  It is impossible to tell if the emissions are only from the equipment 
engines, engines plus tires, or engines, tires, root balls, fugitives from fans and loading limbs 
into the chipper, and so forth.  Without an explanation there is no way to assess the validity of 
the numbers.  From the tables on pages 307 and 308, it appears that those logging and 
chipping emissions listed on page 306 are only from the engines (which would be far less than 
if the entire process was evaluated).  Following the chipping and logging estimates is a table 
that represents mobile sources associated with logging and chipping.  However, it assumes 
that all operation is on paved roads and none of the vehicles are operating off-road, and only 
includes emissions directly from the vehicles (no fugitives).  The emissions are based on 
EMFAC, which does not consider emissions from tires, fans and air displacement as vehicles 
navigate off-road to collect chips and logs. 

The beginning of the Earthwork and Material Handling section (App. E-1, p. 24) reads, “Barren 
rock hoisted from the Brunswick shaft will be placed in the existing concrete silo located at the 
Brunswick Industrial Site. The barren rock will be transported from the concrete silo using a 
series of chutes and conveyors to a fully enclosed truck loading building. Barren rock may be 
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mixed with sands from the ore processing plant to create an engineered fill that meets 
appropriate geotechnical specifications for construction of development pads. Engineered fill 
would be transported from the ore processing facility to a receiving site, where it would be 
spread using a dozer.”   

Each transfer point along the “series of chutes and conveyors” is an emission point which is 
not accounted for in the DEIR.   

Table 2 of the Health Risk Assessment lists the Base Elevation for the generators and diesel 
storage tanks in meters (placing them above 9,000’), whereas it should be feet. 

The footnote for table 8 on page 28 of E.1 says, “Concentrate truck trip distance of 145 miles is 
based on the distance between the project sites and the Port of Oakland.”  There should be an 
explanation of why the 20 tpd of ore concentrate is going to the Port of Oakland.  Is that where 
it is to be refined, or is it being shipped overseas for processing?  If it is being transported 
overseas, the associated emissions should be included in the GHG analysis since GHG 
emissions are a global concern. 

Unnumbered document page 184 of E.1 (for paved road fugitive emissions from vehicles) 
shows a table that makes no sense.  It has fractions of vehicles making fractions of trips, and 
then rounds the VMT numbers that result before performing the final calculations.  For 
instance, Freight Trucks have an average of 0.43 daily trips going 0.52 miles and lists their 
VMT as 0.  It appears that the 0 miles travelled is the multiplied by the weight of the trucks, 
which would yield 0.  It also shows only 1 concentrate truck trip per day, whereas elsewhere 
there are 10 concentrate trips/day.  However, there are 5 concentrate truck trips listed on page 
186 and 187.  This is just an example.  Not only concentrate trucks but also other vehicles 
show different mileage, different trips numbers, etc. throughout the emissions calculations 
throughout the document.  These should all be corrected and standardized before the DEIR is 
considered adequate.  

The emissions estimates assume that all on-site roads will be paved. This should be included 
as a condition or mitigation measure. 

The spreading of 1,000 tons per day of engineered fill with a dozer should be considered in the 
off-road equipment emissions (dozers are considered to be off-road equipment).   

Also, it is not clear how or where the rock is to be “mixed with sands from the ore processing 
plant to create an engineered fill that meets appropriate geotechnical specifications for 
construction of development pads.”  The off-road equipment list includes a “mobile auger 
blending plant,” so it would be presumed that this is how the waste sand from the processing 
plant would be mixed with waste rock.  Every time rock and dirt that contain asbestos are 
moved there is the potential for additional asbestos emissions.  All of these emissions should 
be included in the Toxic Air Contaminant/Health Risk Assessment evaluation. 

The last sentence under Earthwork and Material Handling reads, “Notably, for fill transported to 
off-site industrial sites (for year 2033 and beyond), emissions associated with fill placement 
were not included since it was assumed that the other industrial facilities are already receiving, 
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or would receive, fill from other sources.”  The big difference between fill transported from the 
proposed Mine to be deposited in unknown locations around the community contains 
asbestos.  When considering airborne toxics it doesn’t make sense to consider emissions from 
handling fill with asbestos in it as equivalent to emissions from handling fill without asbestos in 
it. 

App. E-1, document page 380/1938 lists 3 diesel generators that would operate 8 hours per 
day, 7 days per week in perpetuity (operational).  Yet, the emissions from these generators are 
not reflected in the various emission quantification efforts.   

Table 4 (off-road construction emissions), p. 32 includes 9 portable diesel generators operating 
6 hours/day, 6 days/week. 

The Wastewater Septic System does not include any mention of how the wastewater is getting 
from the Brunswick mine area up the hill to the proposed septic field.  The main buildings at 
the mine are at approximately 2740’ and the upper portion of the septic field is at 2875’.  
Therefore, all of the sewage from the mine’s 312 employees plus contractors, visitors and truck 
drivers has to be pumped a quarter mile up the hill across an elevation gain of 135’.  If it is 
being pumped by a generator, those emissions should be quantified.   

Emissions from construction of the septic leach field and quarter-mile sewage line running up 
hill to the septic system appear to be missing. 

The OFFROAD model does not include fugitive emissions.  It only includes engine emissions.  
The Operational Off-road Equipment list (App. E-1, document page 380/1938) lists plenty of 
off-road equipment at the Brunswick site.  Table 8 (Off-Road Equipment Assumptions – 
Logging and Chipping) includes a grapple loader, a front-end loader, a skidder, a grinder and 
two excavators.  PM/NOA emissions from those do not appear to be included in the TAC 
calculations, which specify that there would be zero emissions from off-road equipment.  This 
doesn’t seem possible given the amount of off-road disturbance from the variety of mobile off-
road machinery, most of which moves dirt and rock as its primary function. 

The “Earthwork and Material Handling Fugitive Dust” section starting on page 300 only 
includes a few of the construction activities that are anticipated (SF Creek Culvert 
Replacement, Pond Berm Repair, Service Shaft Collar and Building Pad).  It assumes a 
serpentinite content (spelled “Sepentinite Concent” in the DEIR) in fill of 14.3%, with an 
asbestos content of 0.20%.  A figure of 0.03% (which should be explained) appears to be 
derived from these numbers.  Then there is a calculation of wind erosion that assumes a 
disturbed area of 4 acres.  The resultant calculated fugitive dust emissions from wind erosion 
during construction is 0.41 tpy of PM10 and 0.02 tpy of PM2.5.  The following unnumbered 
page (doc page 301) has an unlabeled table which seems to say that only 40,150 tons of fill 
would be placed per year (versus the proposed 365,000 tpy).  The pages after that are 
unclear.  For example, there is a sub-table called “Compaction” as part of the Fill Placement 
calculation series that notes a piece of equipment (“Cat563”) that works for 0.06 hours per day.  
That is 216 seconds.  On that same page is a bulldozer that moves 411.1 tons per hour and 
works 0.27 hours/day, which is 16 minutes and 12 seconds. 



9 

The reason for selecting 25 meters as the plume height and width for all of the line volume 
sources in Table 2 starting on page 8 of Appendix B of Appendix E.1 should be explained. 

The DEIR cites AP-42, Ch. 13.3 as a source for blasting emissions information.  ANFO is listed 
in that source as emitting 17 lb/ton of NOx.  At 0.93 tpd of ANFO, that comes to 2.89 tons per 
year of NOx emissions from ANFO detonation.  Nitrogen oxides are principally NO2, which is 
recognized as a TAC.  These TAC emissions are not included in the DEIR.   The 
”Underground Blasting and Crushing” section (p. 4.3-56) assumes no TAC emissions from 
blasting.   

ASUR Plan 

The NSAQMD is neither approving nor disapproving the ASUR Plan because there is no legal 
requirement for such a plan – it is part of the project planning documentation.   

The ASUR Plan includes corrective actions for certain circumstances.  The NSAQMD does not 
necessarily approve these actions in lieu of other actions or penalties that the NSAQMD or 
other agencies may prescribe or require.  The ASUR Plan cannot be seen as being exclusively 
directive for the applicant or binding in any way on any agency, and should include a statement 
to that effect.  The enforcement authority of agencies is unaffected by the ASUR Plan.   

The ASUR Plan’s shortcomings include difficulties with enforceability, uncertainty regarding the 
exact nature of control technologies to be used, the self-policing nature of the plan and a way 
to quickly evaluate its effectiveness.   

The first page of the ASUR’s Table includes the TEM % by weight, but the next two pages omit 
this statistic. 

The summary table (1st page of Appendix C) is missing a sample.  It appears to be sample 
Y962992, which has the highest concentration of asbestos of any of the rock samples (7.3 
structures per nanogram, or 7,330,000,000 asbestos fibers per gram). 

ASUR 5.0 paragraph 5 reads, “The great majority of mine tunneling in barren rock for the 
Idaho-Maryland Mine Project is expected to occur in the meta-andesite porphyrite “Brunswick 
Block”. No asbestos was detected by PLM in samples from the meta-andesite porphyrite 
lithology. Asbestos was detected in six of the eighteen samples by TEM methods and the 
eighteen samples averaged 0.26 TEM structures per nanogram (s/ng) or 0.002% PCM 
asbestos by weight.”  Here again the conversion to PCM is unwarranted, since OEHHA’s PCM 
conversion only applies to air monitoring samples.  The TEM data sheets provide a calculated 
asbestos percentage, which averages to 0.192% asbestos by weight in the porphyrite 
samples.  At this concentration, in the daily mining of 1,500 tons there would be 2.88 tons of 
asbestos.  However, using the inferior PLM quantification technique there would appear to be 
no asbestos at all.  

Similarly, Table 2 of the Vergence report illustrates the superiority of TEM to PLM analyses in 
the comparison of two results from the same core sample.  The 1.1 foot-long core from hole #I-
19-13, which was from a depth of 5090.50 feet to 5091.60 feet, was analyzed using both TEM



10 

and PLM.  The less reliable PLM method did not detect any asbestos but the TEM method 
detected 2.0% asbestos. The average asbestos content in the two TEM-evaluated samples of 
serpentinite was 2.8%. 

The proposal to use PLM for compliance purposes may be convenient, but there is a big 
difference between PLM results and TEM results.  TEM is preferred for asbestos quantification 
because it is able to detect smaller particles.  A comparison between PLM and TEM results 
shows that there are a lot of asbestos fibers in the rock that are too small to be detected using 
PLM.  Choosing to use PLM is, in effect, choosing not to see the asbestos. 

Asbestos has been found in all of the kinds of rocks that were analyzed from the site 
(porphyrite, diabase, sand tailings, unmineralized serpentinite, weakly ankeritized 
diabase/serpentinite, ankeritized serpentinite, and serpentinite).  With only a relatively few 
samples having been analyzed, there is no way to know how much asbestos is present in a 
given untested rock sample, but every fragment of rock or soil from the mine or the mine 
tailings could contain asbestos.  When those rocks are broken or that soil is driven on or 
otherwise disturbed, asbestos fibers could be released to the air in unknown concentrations.  
Once airborne, tiny asbestos fibers can potentially travel many miles.   

There is at least one serious mistake in the TEM lab reports.  The sheet for sample Y962990 
lists a “Calculated Asbestos Concentration (Weight %)” for chrysotile asbestos as .075% (29 
million fibers per gram), so there is obviously an error in the reporting of the total as <0.001 %.  
The percentage of total asbestos can’t be less than the percentage of a particular kind of 
asbestos.   

Page 14, item 7 says that records of all analytical test work will be kept for a minimum of 7 
years.  Since asbestos related diseases often do not show up for 40 years or more, 7 years is 
not long enough for recordkeeping.  Instead, the records should be kept (at least in electronic 
form) until at least 40 years after the mine closes. 

Page 8, item 3 says, “Lithological units and gold mineralization will be adequately sampled and 
tested for naturally occurring asbestos….”  The term “adequately sampled” is meaningless.  
Item 3 also includes some vague phrasing about testing using PLM and TEM.  Is every sample 
to be tested both ways?  How often?  Also, in addition to converting TEM results to PCM with 
OEHHA’s conversion formula, the TEM results should be reported and available to the public. 

The ASUR Plan should include measures to prevent secondary asbestos emissions from 
workers’ clothing and shoes.  Historically, family members of individuals who have worked in 
mines where naturally occurring asbestos is present have been exposed to asbestos from the 
workers’ clothing and shoes, resulting in asbestosis and mesothelioma.  Asbestos exposures 
to the general public could also occur if workers carry asbestos-containing soil on their shoes 
and clothing into local places of business, such as restaurants, retail stores, fitness centers, 
etc.  Showering on-site and changing shoes and changing and washing clothing at the end of a 
worker’s shift is one way to prevent this type of secondary exposure.  Alternatively, workers 
could wear protective suits and shoes that stay on-site.  The manner of keeping asbestos from 
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leaving the site on workers’ clothes, shoes and persons could be considered an airborne toxics 
mitigation measure.   

The publication cited in the ASUR Plan, “NIOSH (2019). Dust control handbook for industrial 
minerals mining and processing. Second edition. 
https://doi.org/10.26616/NIOSHPUB2019124” discusses additional options for dust control, 
including the use of wind fences, fixed water spray systems and crust-forming agents, and 
covering inactive areas with clean gravel.  The discussion of dome enclosures on page 357 of 
that document in particular should be reviewed (large ones can span a thousand feet and they 
can withstand 90-mph winds and heavy ice loads).  Such technologies should be 
discussed/evaluated in the DEIR 

As the tunnels progress and more samples are tested for asbestos, an ever-increasing 
knowledge base will develop.  There should be a way to refine the ASUR Plan and reassess 
the project periodically.  As a precedent, Teichert Aggregates has a 5-year conditional use 
permit review requirement for their Martis Valley operation near Truckee.  If it is found that 
asbestos emissions are great enough to create a significant health risk, there should be a way 
to put the project on hold for as long as necessary to find ways to bring the asbestos emissions 
down, such as through additional or new technologies.  It would be short-sighted to commit to 
the ASUR Plan for the entire life of the mine based on the few samples that have been tested 
so far.  As time passes, technology advances.  There may be a way to quickly monitor for 
asbestos emissions or assess the asbestos content of the rock body in the future.  Control 
technology also advances, and someday there may be ways to further reduce the release of 
microscopic airborne asbestos fibers into the community. 

Some of the gold veins are known to be hosted entirely in serpentinite.  The NSAQMD 
recommends considering leaving those veins untouched for at least 40 years, by which time 
emission control technology is likely to have improved.  Electrostatic mist screens, for 
example, show promise among emerging technologies.  

Water 

The Water Supply Assessment (WSA) is important because an abundant supply of water is 
necessary for the control of dust and toxics such as silica and asbestos.  Unfortunately, it does 
not include enough detail to evaluate its accuracy.  There should be an itemized list, or 
inventory, of water usage features so that reviewers can check to see if key elements are 
being overlooked or mischaracterized. 

The water usage estimates are based on usage at “buildout.”  The document considers the 
first 10 years as the “construction” period because that is when the waste material is being 
deposited and compacted as engineered fill at the Centennial and Brunswick sites.  It reads, 
“Because this WSA is assessing the impacts at buildout of the Proposed Project, the water 
demand during construction will not be included in buildout water demands.”  However, the 
buildout phase is not when the project would use the most water.  That is, unless the eventual 
off-site compaction of engineered fill were to be included in water usage, that would increase 
the buildout consumption, especially since it would require an abundance of water due to the 

https://doi.org/10.26616/NIOSHPUB2019124
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presence of asbestos in the fill and the resulting requirement to comply with the Asbestos 
Airborne Toxic Control Measures for all fill placement activities (not discussed in the DEIR). 

The DEIR estimates 5,700 gpd of potable water for sinks, toilets, showers and laundry.  It 
would be important to have adequate shower capacity at the facility for the hundreds of 
anticipated employees.  Workers in the mine would continually be subject to air saturated with 
moisture to the point of it dripping off their clothing (the DEIR specifies that there would be 
100% saturation of the air in the mine).  Dust laden with asbestos and other toxic substances 
would stick to skin, hair and clothing.  Workers should not be allowed to leave the site with 
asbestos dust on their bodies, clothes or shoes because they would carry the asbestos dust 
into public places or home to people they live with.   

A key question regarding water use assumptions is if the non-potable water would be of high 
enough quality to use for “100 percent saturation of air” (estimated at 40,000 gpd).  If it has 
elevated levels of natural contaminants (such as arsenic, mercury and other heavy metals, iron 
and manganese) or if it has too much of the proposed water treatment and ore processing 
chemicals, it may not be suitable for employees to breathe.  Water pumped from the mine 
would contain numerous substances including sodium hypochlorite (bleach), ammonia (partly 
from detonation of 1,860 lbs/day of ANFO explosive), potassium permanganate, sulfuric acid, 
sodium hydroxide, sodium bisulfite, assorted lubricants and petroleum products lost from 
equipment, and reagents including Aerofloat 208 (odor of alcohol and sulfur), Aerophine 
3418A, Aerofroth 70-MIBC (odor of alcohol), Magnfloc 10 and Scaletrol PDC9401. 

The ASUR Plan proposes that unpaved areas will be watered for dust suppression every 2 
hours, which should be considered carefully in the WSA.  The NSAQMD is concerned that the 
water budgeted for the project might not be adequate to meet the dust control requirements.  
Since the dust contains asbestos, silica and numerous other toxic substances, adequate dust 
control is necessary.  There should never be a situation where dust control is compromised 
because of water usage restrictions, particularly in the summer months when the potential for 
dust generation is greatest.   

https://www.epa.gov/sites/default/files/2019-
04/documents/mr_guidanceforapplicationfordustcontrolpermit.pdf contains some “rules of 
thumb” for estimating water usage.  For example, grading uses approximately 10,000 gal/acre 
per day; 30 gallons is required for each cubic yard moved; and pre-wetting areas to be 
disturbed requires 1 acre-foot of water (325,851 gal) per acre of land.  The Health Risk 
Assessment (page 3) says that 104 acres are to be disturbed. 

A lot of water is also needed for grinding mills, crushers, conveyors, conveyor transfer points 
and drop points to control emissions of dust and asbestos.     

https://www.epa.gov/sites/default/files/2019-04/documents/mr_guidanceforapplicationfordustcontrolpermit.pdf
https://www.epa.gov/sites/default/files/2019-04/documents/mr_guidanceforapplicationfordustcontrolpermit.pdf
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To:  Nevada County Planning Commission 

From:  James Bair  aristotle2001@gmail.com 

Subject:  IMM Project FEIR Violation of CEQA Guidelines 

The IMM FEIR cannot be certified because there is a pattern of explicitly excluding critical 
content (see CEQA quotes below).  In order to predict of the “adequacy” of mitigation 
measures, CEQA requires that the FEIR provide details of how negative environmental 
impacts are to be mitigated.  This FEIR omits mitigation details based on case law (citations 
below) which are not relevant to the IMM Project in our judgement.  For example, it states that 
measurements of toxins such as asbestos will be measured after approval based on plans also 
developed after approval.  The FEIR includes the following questionable statement in at least 7 
places (quotes in italics):  

To quote the IMM FEIR, “The engineering details and intensive sampling described by 
many commenters would be developed and completed through the implementation of 
mitigation measures, and is not required to be completed as part of the CEQA process”.   
We cannot determine the adequacy of mitigation measures that are not fully 
described in the FEIR.  Excluding “engineering details” is justified using legal cases 
that are not relevant or comparable.  Each of the seven FEIR occurrences of that quote in 
the FEIR are the same (See FEIR pages 19, 411, 638, 6835, 7590, 7797, and 8187).   

But CEQA states: “The project description must contain sufficient specific information about 
the project to allow the public and reviewing agencies to evaluate and review its environmental 
impacts.  A project description that omits integral components of the project may result in an 
EIR that fails to disclose the actual impacts of the project.” (See Note 2 below). (Santiago 
County Water Dist. v. County of Orange (1981) 118 Cal.App.3d 818, 829, 173 Cal.Rptr. 602.)   
In this case the Court stated “we hold that the provisions of CEQA do not exempt a public 
agency from the Public Resources Code section 21100 requirement that an EIR shall include a 
detailed statement setting forth “all significant effects on the environment of the proposed 
project…” (see Note 2 and Exhibit A).  The Santiago case cites several cases that reference 
examples of inadequate mitigation descriptions.  
Legal Council also supports IMM FEIR insufficiency: “See Vineyard Area Citizens for 
Responsible Growth v. City of Rancho Cordova (2007) 40 Cal.4th 412, 439 (holding factual 
inconsistencies and lack of clarity in the [IMM] FEIR leave the reader and the decision makers 
without substantial evidence to support the EIR’s conclusions); Laurel Heights Improvement 
Assn v. Regents of Univ. of Cal. (1988) 47 Cal.3d 376, 404 (There must be a disclosure of the 
analytic route the agency traveled from evidence to action….)” (See Note 5).

We recommend that the County Planning Commission not certify the FEIR because there is 
insufficient information as required by CEQA to allow evaluation of the mitigation measures. 
/s/ James Bair   510.910.2300   Grass Valley, CA 94945 
Former Grass Valley Planning Commissioner, Scientist at Stanford, Bell Labs of CN, and the 
USAF; also Manager, HP; Sr. Manager, Xerox Corp.  
CC:  Board of Supervisors and County Council 
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REFERENCES 

NOTE 1:  FEIR references the legal cases on pages 119, 411, 638, 6835, 7590, 7797, 8187.  

The cases are [see Exhibit A]: (1) Dry Creek Citizens Coalition v. County of Tulare (1999) 70 
Cal.App.4th 20, 26.)  Which cites Sacramento Old City Assn. v. City Council, Court of Appeal 
Third District Apr 30, 1991. 

(2) DRY CREEK CITIZENS COALITION v. Artesia Ready Mix Concrete, Inc., Real Party in Interest
and Respondent. (1999)  https://caselaw.findlaw.com/ca-court-of-appeal/1129797.html

The FEIR also states on p. 411 that “details to be from the County …”  to further justify 
omission of mitigation measure details.  

NOTE 2:  CEQA Requirements 

CEQA states: 

“There must be sufficient information to understand the environmental impacts of the 
proposed project.  (CEQA Guidelines, § 15146, discussion.)   The EIR must achieve a balance 
between technical accuracy and public understanding.”  (Guidelines, § 15147, discussion.)  [A 
detailed description of the project and mitigation measures is provided in the Guidelines to 
illustrate the required level of detail.] 

Court of Appeal Judgement: 

In Santiago County Water Dist. v. County of Orange (continued from above): “…and that 
under the facts of the present case the superior court erred in upholding the approval of 
an EIR which deferred any consideration of any significant environmental effects of 
supplying water to the new community.”   

NOTE 3:  Dependency upon State agencies for implementation after IMM Project 
approval 

For example, the FEIR  says that plans to control the lethal air pollution and other negative environmental 
impacts will be done after the Mine Project is approved.  They justify not doing the "engineering" plans 
for managing asbestos air pollution by delegating responsibility to The Northern Sierra Air Quality 
Management District (NSAQMD) that does not agree  [see Exhibit B]. 

https://caselaw.findlaw.com/ca-court-of-appeal/1129797.html
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NOTE 4:  Relevant Case Law, CA 3rd Appellate Court 

Based in thousands of hours of analysis by the Public, a recommendation to certify the FEIR is 
vulnerable to a “prejudicial abuse of discretion” decision based on case law.  To wit, “In 
reviewing the adequacy of the county's actions in preparing the EIR for the sand and gravel mining plant, 
we are limited to deciding "whether there was a prejudicial abuse of discretion . . . [which] is established 
if the agency has not proceeded in a manner required by law or if the determination or decision is not 
supported by substantial evidence." (§ 21168.5.) Thus, we do "not pass upon the correctness of the EIR's 
environmental conclusions, but only upon its sufficiency as an informative document." ( County of 
Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 189 [ 139 Cal.Rptr. 396].) [enhancement added] 

Note 5:  Legal conclusion that the mitigation measures are inadequate in SHUTE, MIHALY 
& WEINBERGER LLP letter to Matt Kelley, Nevada County Planning Department, March 20, 2023, 
page 24. “The applicant prepared an Asbestos, Serpentinite, and Ultramafic Rock Management Plan 
(ASUR Plan) that purportedly incorporates measures to minimize asbestos in the engineered fill 
generated by the Project. DEIR at 3-20. According to the EIR, the ASUR Plan requires testing of all 
mined materials to ensure that average mined material and engineered fill contains less than 0.01% 
asbestos by mass. DEIR at 4.3-61 (emphasis added); id. at 3-20. Thus, the EIR gives the impression that 
all rock generated by the Project will be tested, and that it will achieve an average level of less than 
0.01% asbestos by mass. However, to the contrary, the EIR and ASUR Plan elsewhere obliquely reveal 
that very little of the mined rock will actually be tested, that it will be held to a much lower standard of 
0.25% asbestos, and that there is no concrete plan for what to do if the engineered fill is found to be 
contaminated.” (Page 26)   [CA State law clearly states contaminated fill cannot be hauled or used…]. 
(c.f. CEQA Guidelines § 15126.4(a)(1). [https://www.law.cornell.edu/regulations/california/14-CCR-
15126.4] 

EXHIBIT A:  IMM FEIR CASES CITED TO JUSTIFIY EXCLUDING MITIGATION DETAILS 

Dry Creek Citizens Coalition v. County of Tulare (1999) 70 Cal.App.4th 20 Citizens challenged the 
County’s approval of the Artesia sand and gravel mine on Dry Creek on the claim that the project 
description contained in the EIR prepared for a proposed expansion of the operation (from 33.5 ac. to 
162 ac.) inadequately described water diversion elements of the project. They also challenge the 
adequacy of the EIR re: road improvements, mitigation measures, and cumulative impact analysis as to 
biological resources. The court upheld the EIR on the basis that the Guidelines require a general 
description of project characteristics, not engineering drawings as argued by Citizens. Also, the County 
included “well established design criteria” for the project’s water diversion structures. The county also 
included contingency measures in its requirement for a sycamore alluvial woodland revegetation plan, 
substantial evidence supported the adequacy of this mitigation. In dismissing the claim that some of the 
county mitigation was unlawfully deferred, the court cited Sacramento Old City Assoc. v. City Council of 
Sacramento (1991) 229 Cal.App.3rd 1011 for the proposition that an agency may adopt a mitigation 
program that will require mitigation, the precise design of which will be determined in the future. Read as 

https://casetext.com/case/county-of-inyo-v-city-of-los-angeles-3#p189
https://casetext.com/case/county-of-inyo-v-city-of-los-angeles-3
https://www.law.cornell.edu/regulations/california/14-CCR-15126.4
https://www.law.cornell.edu/regulations/california/14-CCR-15126.4
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a whole, the EIR adequately discussed impacts. https://casetext.com/case/sacramento-old-city-assn-v-city-
council: Sacramento Old City Assn. v. City Council. 

Case Summary:  we conclude this case is not relevant to the IMM FEIR 

The Sacramento Old City case is urban demolition and construction: “[Petition] to set aside the 
decision of defendant, City Council of Sacramento (the City) to expand the downtown Sacramento 
Convention Center complex (the center) and to construct an office tower at 1325 J Street (the 
office tower). Plaintiffs also sought an injunction against the future demolition of the Merrium 
Apartments until the City prepares an adequate environmental impact report (EIR) on the 
project. On appeal, plaintiffs argue the EIR approved by the City is inadequate under CEQA. 
Plaintiffs contend the EIR is deficient because: (1) the EIR fails to adequately address mitigation 
of parking and traffic impacts; (2) the EIR contains insufficient findings concerning parking and 
the destruction of the Merrium Apartments. 

 

 

EXHIBIT B:  Northern Sierra Air Quality Management District (NSAQMD) DEIR 
Comment April 4, 2022 [superseded ON April 28, 2023,  AFTER THE COMMENT Period and is 
not addressed in the FEIR per NSAQMD. ] 

IMM-FEIR_Volume-I---Volume-VI-Chapters-1---4 (nevadacountyca.gov) pages 2-350 - 2-361. 

Copied here because the comment was improperly excluded from the 
FEIR responses and is critical to FEIR mitigation adequacy 
determination:   

 

  

https://casetext.com/case/sacramento-old-city-assn-v-city-council
https://casetext.com/case/sacramento-old-city-assn-v-city-council
https://www.nevadacountyca.gov/DocumentCenter/View/46397/IMM-FEIR_Volume-I---Volume-VI-Chapters-1---4
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April 4, 2022   

Re: Comments on Draft EIR for Idaho-Maryland Mine, Nevada County, CA  

Introduction  

The NSAQMD submitted comments and recommendations regarding the proposed project 
as  part of the NOA/NOP, but these were omitted from the DEIR’s NOP comment section.  

The NSAQMD recommended that the applicant work with the Department of Toxic 
Substances  Control, the US Geological Survey and/or the Office of Environmental Health 
Hazard  Assessment to obtain concurrence that asbestos testing for the proposed mine is 
adequately  addressed with regard to the number and locations of samples and applicable 
analytical  techniques. It does not appear as if this was done.   

The NSAQMD has also submitted additional comments and been involved in other ways 
with  the environmental documentation process for the proposed project. Many of the 
NSAQMD’s  comments and observations have been addressed, but some important ones 
remain  unaddressed. Notably, the DEIR includes a newly added, previously undiscussed 
method of  converting asbestos in rocks to asbestos in air that is not backed by science.   

Asbestos emissions are the primary concern of the Northern Sierra Air Quality 
Management  District (NSAQMD). The DEIR’s treatment of naturally occurring asbestos is 
scientifically  unsound and therefore not adequate for CEQA purposes. Laboratory testing in 
November  2021 of seven dominant types of rock from the site discovered asbestos in every 
type, with an  average of 594,625,000 asbestos fibers per gram. For perspective, a new penny 
weighs 2.5  grams. Based on the recent tests of 40 rock samples and 2 previous rock 
samples, in a  penny’s mass of average mine rock there are well over a billion asbestos 
fibers.   

Asbestos and Public Health  

Asbestos is a well-known carcinogenic toxic air contaminant. Effects of asbestos exposure 
are  insidious, highly variable and may not show up for 10 to 40 years or more. The most 
infamous  result of asbestos exposure is mesothelioma, a specific type of cancer. The Office 
of  Environmental Health Hazard Assessment (OEHHA) approach to asbestos risk 
assessment  under AB2588 (the Air Toxics Hot Spots Act) is currently based only on a person’s 
risk of  developing mesothelioma. It does not provide any assessment of risk of developing 
other  types of asbestos-related diseases such as asbestosis (an inflammatory condition 
affecting the  lungs that can cause shortness of breath, coughing, and permanent lung 
damage), pleural  
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plaques (changes in the membranes surrounding the lung), pleural thickening, benign 
pleural  effusions (abnormal collections of fluid between the thin layers of tissue lining the 
lungs and  the wall of the chest cavity) and assorted cancers of the lung, larynx, pharynx, 
stomach,  colorectum and ovary.   

For additional information on the effects of asbestos exposure, see the National 
Cancer  Institute website (https://www.cancer.gov/about-cancer/causes  
prevention/risk/substances/asbestos/asbestos-fact-sheet). Following is a relevant excerpt 
from  this website:   

There is some evidence that family members of workers heavily exposed to asbestos face 
an  increased risk of developing mesothelioma (https://www.cancer.gov/about-cancer/causes 
prevention/risk/substances/asbestos/asbestos-fact-sheet#r12). This risk is thought to 
result  from exposure to asbestos fibers brought into the home on the shoes, clothing, skin, 
and hair  of workers. To decrease these exposures, Federal law regulates workplace practices 
to limit  the possibility of asbestos being brought home in this way. Some employees may be 
required  to shower and change their clothes before they leave work, store their street clothes 
in a  separate area of the workplace, or wash their work clothes at home separately from 
other  clothes (https://www.cancer.gov/about-cancer/causes  
prevention/risk/substances/asbestos/asbestos-fact-sheet#r2).   

Cases of mesothelioma have also been seen in individuals without occupational 
asbestos  exposure who live close to asbestos mines ((https://www.cancer.gov/about-
cancer/causes prevention/risk/substances/asbestos/asbestos-fact-sheet#r12)).   

Asbestos PCM Conversion  

The Air Quality sections of the DEIR include a newly introduced concept of converting  asbestos 
measurements to PCM (phase contrast microscopy) units. There is no accepted  method to 
convert between rock samples and air samples. The DEIR’s approach of translating  asbestos 
discovered in solid rock samples into PCM fiber concentrations in air is not possible.  The PCM 
concept is from Appendix C: Asbestos Conversion Factors & Cancer Potency  Factor, which is 
part of OEHHA’s February 2015 Air Toxics Hot Spots Program Guidance  Manual. OEHHA’s 
conversion from fiber counts to mass as PCM fibers was developed  exclusively for air samples. 
This is made clear in EPA’s Airborne Asbestos Health  Assessment Update document (USEPA, 
1986. Airborne Asbestos Health Assessment Update.  EPA/600/8-84/003F, Office of Health and 
Environmental Assessment, Washington, DC), which  is referenced in OEHHA’s Air Toxics Hot 
Spots Program Guidance Manual, Appendix C:  Asbestos Conversion Factors & Cancer 
Potency Factor.   

None of the DEIR’s discussions regarding PCM conversions are valid. PCM cannot be used  as 
a reporting metric, a compliance verification mechanism or a replacement for other methods  of 
asbestos investigation. PCM asbestos conversion is not a concept that applies outside 
the  world of asbestos air monitoring. During the DEIR comment period the NSAQMD 
contacted  OEHHA with questions about the PCM conversion. OEHHA referred the NSAQMD 
to the  California Air Resources Board (CARB) Risk Analysis Section, which worked with 
CARB’s  

2  
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Monitoring and Laboratory Division in providing an assessment of the underlying science. 
In  short, CARB confirmed the non-validity of the applicant’s PCM conversion 
approach.  Following is an excerpt from a 3/28/22 email from CARB’s Risk Analysis 
Section:   

I … wanted to clarify our earlier statement from our previous email regarding the 
risk  calculations based on the lab reports, we initially attempted to convert TEMs into 
concentration  in the air per the OEHHA guidance and ran it through HARP, but after discussing 
the outcome  with others internally, it really isn’t an appropriate way to calculate the risk (this 
was confirmed  below with our MLD staff as well). Rather, you would need an annual average 
concentration  from either sampled or modeled air concentrations, so our initial analysis no 
longer applies.   

Staff from our Monitoring and Laboratory Division observed the following:  

1. Determination of Risk from Rock Samples. I agree with you, it is not appropriate
to  determine risk from rock samples. The asbestos fibers considered in Appendix C of the
Hot  Spots Guidance came from airborne samples during occupational exposure studies. I
checked  the 1986 U.S. EPA reference…. 

The PLM and TEM analyses in this DEIR were done on bulk samples (rocks), and 
the  asbestos concentrations are reported in weight percent. It is not known how many 
asbestos  fibers can be generated (and become airborne) from a given mass of asbestos-
containing rock  material. So there is no known conversion factor for the asbestos weight % (by 
TEM analysis  of a rock sample) that can be used to estimate the number of PCM fibers/m3 

applicable for the  Hot Spots risk assessment equation.   

2. Calculation of asbestos weight % in TEM analysis report. [This is in response to
a  separate question from the NSAQMD] The total asbestos weight % should be the sum of
the  chrysotile and amphibole asbestos weight percent. For sample Y962990 (attached) it
appears  that there is an error in the report. Only 1 chrysotile fiber ≥5 µm is reported, and yet
the weight  % is 0.075. Comments describe actinolite fibers detected (an amphibole asbestos).
Strange  that a total weight % of <0.001 is reported.

For sample Y962999 … I did not detect an anomaly in the TEM report. Chrysotile fibers can  be 
much smaller and thinner than amphibole asbestos fibers. Many chrysotile fibers detected  do 
not amount to much weight because they are so small or thin. CARB M435 PLM analysis  of 
this sample is 2.5% asbestos by point-count. This is not unusual either. PLM analysis 
uses  ~100,000 times more mass of sample than TEM analysis. It is best to start with PLM, 
and  follow up with TEM for the PLM non-detects. TEM can miss out on finding the 
asbestos  because the TEM sample mass is so low.   

3. DEIR asbestos calculations (Appendix C). For Appendix C (attached) there were
no  equations given on how TEM structures per nanogram and PCM asbestos weight
percent  were calculated in the first table that groups asbestos test results by rock type. In the
next  table, on the second and third pages (pages 56 and 57), there is a missing column for
TEM  weight % from the analyses.
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4. Geological Units and Asbestos Testing (page 9). The equations that [were] used
for  calculations of asbestos structures per nanogram and PCM asbestos by weight are
not  given. It is difficult to follow the discussion in this section because the lithology of the
rock  units is not described, and neither are the rock sample groupings clearly identified in
Appendix  C.

NSAQMD recommends that the notion of PCM conversion should be thrown out 
because  using OEHHA’s air sampling PCM conversion formula for rock samples has the effect 
of  making it look like there is less asbestos present than TEM laboratory work has 
demonstrated  to be the case. Instead, the project’s risk should be evaluated based on many 
more samples  being gathered, and evaluated using TEM asbestos by weight. Those samples 
should be  gathered in an approved, standardized manner (such as is set forth in Method 435) 
that  employs composite collection practices rather than hand-picked pieces of core samples 
(which  the tested samples were).   

Using TEM to look at the same old core samples that were previously analyzed with PLM 
does  have some value because we can now see how much asbestos the PLM method 
missed.  PLM only detected asbestos in 2 of the 40 core samples, but the TEM method 
detected  asbestos in 17 of the 40 samples, including in every rock type evaluated.   

Both chrysotile and amphibole asbestos were discovered in the core samples. 
Chrysotile  fibers tend to be smaller than amphibole fibers, making them more likely to 
become airborne  and be transported great distances in the wind. Depending on weather 
conditions, they could  be inhaled or deposited on surfaces in all parts of Nevada County for 
the 80-year duration of  the project.   

Note that the footnote on page 55 reads, “Samples containing naturally-occurring 
asbestos  were from underground rock only; naturally-occurring asbestos is not known 
to  outcrop at the surface of the Brunswick Site or Centennial Site.” This is not the case – it 
could  be that this was mistakenly left in the document from a version written before TEM 
was  employed to get a closer look at the samples. While only 2 grab samples were taken from 
the  surface of the 55-acre Centennial site, one of the two was found to contain 30-million 
chrysotile  asbestos fibers per gram of rock, as is listed in the lab report for Sample Y962843 
(ASUR  Plan, unnumbered document page 106/131).   

It is difficult to find the Health Risk Assessment among the many pages of the DEIR. It 
begins  on unnumbered document page 356 of 1938 of Appendix E.1, as Appendix B of 
Appendix E.1.  It should be noted that Appendix B of Appendix B of Appendix E.1, titled 
“Fugitive Dust TAC  Concentrations” (starting on page 1,901 of the document) is missing 
asbestos. The Health  Risk Assessment should be easier to locate.   

The HARP report lists the maximum mitigated cancer risk as 3.34e-5 (group 543, 
p. 1839 of 1938) while the Appendix B, p. 1 reports the maximum cancer risk
as  1.04e-5 (= 10.4e-6).
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Asbestos Sampling and Monitoring  

The NSAQMD has recommended that additional rock sampling be performed, and 
performed  in a representative manner using composite samples, but it appears that no further 
sampling  has been done (only further investigation of previously collected samples). There are 
still only  2 samples from the 56-acre Centennial site. All of the samples analyzed using TEM 
were  previously analyzed using the inferior PLM method. The difference in the results from the 
two  methods is large. PLM only detected asbestos in 2 of the 40 samples, but the TEM 
method  detected asbestos in 17 of the 40 samples. This is mainly because PLM cannot detect 
small  asbestos fibers, which are more easily entrained in the wind, can travel farther, and are 
inhaled  deeper into the lungs.   

It is unclear why the two serpentine samples originally evaluated using TEM were 
discarded  from the 40-sample statistics and from consideration for the Health Risk 
Assessment. There  were 42 samples analyzed using TEM, not 40. The two that were excluded 
are especially rich  in asbestos. If all 42 samples are considered, the average asbestos 
concentration is 0.24% by  weight.   

In September 2020, the NSAQMD and Dudek communicated about monitoring. It would 
be  ideal to have baseline monitoring data for at least a year before the project starts up. 
The  NSAQMD suggested including a publicly accessible webcam (one for each site 
preferably) in  the monitoring plan, as well as a MET site and a rain gauge. Monitoring 
specifics set forth in  the Construction ATCM are available at CCR 93105(h)(3) and (h)(4). 40 
CFR Part 58  (especially Appendix E) also contains relevant monitoring specifics.   

Asbestos Emissions  

Table 5 (App. E.1, document page 378/1938) lists construction emissions of .00003 tpy 
of  asbestos, which is 0.06 lbs/year. This is incorrect. If we add the obvious dust from 
mitigated  PM10 construction emissions due to off-road equipment (0.6 lbs/day) to the fugitive 
dust  emissions (8.30 lbs/day) we get 8.9 lbs/day, or 3,248.5 lbs/year. TEM laboratory testing 
of 42  samples from the site yielded an average of 0.236355% asbestos content by weight. 
.236355  / 100 x 3,248.5 lbs/yr = 7.68 lbs/year, or 128 times the quantity of asbestos 
emissions  presented in Table 5.   

Dust emissions for the following 10 years are estimated at lbs/day from underground 
blasting  (1.61) + ore processing (0.29) + fugitives (39.05) = 40.95 lbs/day, or 14,946.75 
lbs/year. This  comes to 35.33 lbs/year of asbestos emissions.   

There is an Engineered Fill placement emissions table on unnumbered document page 
303  that lists 37.95 lbs/day of PM emissions. The asbestos emission calculations are based 
not on  the amount of asbestos present in the rock, but on the ASUR plan’s goal of 0.01% 
asbestos in  the engineered fill. The table at the top of the page includes emission factors. For 
the  dumping of dump trucks, it includes emission factors for “material drop” from AP42, 
Table  13.2.4. The “material drop” emission factor is not for “material handling – 
blending.”  “Blending” implies disturbance that is continuous for some amount of time, whereas 
a material  
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drop is more or less instantaneous. The emission factor assumptions for the use of AP-
42  section 13.2.4 should be explained. A material drop emission factor of 0.0001 lb/ton is used 
in  the DEIR. However, the equation in 13.2.4 for material drop yields more than 6 times 
that  amount if we apply a reasonable 5 mph wind speed and 3% moisture content.   

Emissions Estimate Assumptions  

On page 304, there are a few tables that are not explained. The rationale for using a 
silt  content of 1.6% for the crushed rock and a moisture content of 15% for the sand 
tailings  should be discussed. The normal ranges noted in AP-42 section 13.2.4 are a silt 
content of  0.44% to 19% and a moisture content of 0.25% to 4.8%. The choices taken in the 
DEIR for silt  and moisture content result in lower emissions than the average anticipated 
values.  Particularly since the waste rock has been crushed finely (beyond normal 
aggregate  processing), the fill would have an increased concentration of fine particles/dust.   

Additional assumptions on document page 304 that are questionable include a wind 
erosion  area of 0.72 acres of active compaction, 0.34 acres access road and 1.00 acres either 
seeded  or with covering underway. Elsewhere in the DEIR, it appears that more surface is to 
be  disturbed that the area indicated in the assumptions on page 304. Likewise, the 
assumptions  for bulldozing and compaction (2.43 hrs/day and 1.02 hrs/day respectively) seem 
to be less  than indicated elsewhere in the DEIR.   

The Logging and Chipping (described on page 4.3-56) is assumed to be for only 24 
acres  (Centennial and Brunswick sites combined). This is expected to take 11 years, so 
the  assumptions divide 24 acres by 11 years to arrive at 2.18 acres per year, and it is 
assumed  that logging and chipping will occur on only 1 day per year. It would be more realistic 
to  consider that more than 2.18 acres might be cleared in a given year. Also, there is no 
mention  of emissions associated with ongoing vegetation management.   

Document page 306 contains logging & chipping emissions. There should be a source 
listed  for the emission estimates. It is impossible to tell if the emissions are only from the 
equipment  engines, engines plus tires, or engines, tires, root balls, fugitives from fans and 
loading limbs  into the chipper, and so forth. Without an explanation there is no way to assess 
the validity of  the numbers. From the tables on pages 307 and 308, it appears that those 
logging and  chipping emissions listed on page 306 are only from the engines (which would be 
far less than  if the entire process was evaluated). Following the chipping and logging 
estimates is a table  that represents mobile sources associated with logging and chipping. 
However, it assumes  that all operation is on paved roads and none of the vehicles are 
operating off-road, and only  includes emissions directly from the vehicles (no fugitives). The 
emissions are based on  EMFAC, which does not consider emissions from tires, fans and air 
displacement as vehicles  navigate off-road to collect chips and logs.   

The beginning of the Earthwork and Material Handling section (App. E-1, p. 24) reads, 
“Barren  rock hoisted from the Brunswick shaft will be placed in the existing concrete silo 
located at the  Brunswick Industrial Site. The barren rock will be transported from the concrete 
silo using a  series of chutes and conveyors to a fully enclosed truck loading building. Barren 
rock may be  

6  



May 8, 2023 

Page 11 of 16 

mixed with sands from the ore processing plant to create an engineered fill that 
meets  appropriate geotechnical specifications for construction of development pads. 
Engineered fill  would be transported from the ore processing facility to a receiving site, 
where it would be  spread using a dozer.”   

Each transfer point along the “series of chutes and conveyors” is an emission point which 
is  not accounted for in the DEIR.   

Table 2 of the Health Risk Assessment lists the Base Elevation for the generators and 
diesel  storage tanks in meters (placing them above 9,000’), whereas it should be feet.  

The footnote for table 8 on page 28 of E.1 says, “Concentrate truck trip distance of 145 miles 
is  based on the distance between the project sites and the Port of Oakland.” There should be 
an  explanation of why the 20 tpd of ore concentrate is going to the Port of Oakland. Is that 
where   
it is to be refined, or is it being shipped overseas for processing? If it is being 
transported  overseas, the associated emissions should be included in the GHG analysis 
since GHG  emissions are a global concern.   

Unnumbered document page 184 of E.1 (for paved road fugitive emissions from 
vehicles)  shows a table that makes no sense. It has fractions of vehicles making fractions of 
trips, and  then rounds the VMT numbers that result before performing the final calculations. 
For  instance, Freight Trucks have an average of 0.43 daily trips going 0.52 miles and lists 
their  VMT as 0. It appears that the 0 miles travelled is the multiplied by the weight of the 
trucks,  which would yield 0. It also shows only 1 concentrate truck trip per day, whereas 
elsewhere  there are 10 concentrate trips/day. However, there are 5 concentrate truck trips 
listed on page  186 and 187. This is just an example. Not only concentrate trucks but also other 
vehicles  show different mileage, different trips numbers, etc. throughout the emissions 
calculations  throughout the document. These should all be corrected and standardized before 
the DEIR is  considered adequate.   

The emissions estimates assume that all on-site roads will be paved. This should be 
included  as a condition or mitigation measure.   

The spreading of 1,000 tons per day of engineered fill with a dozer should be considered in 
the  off-road equipment emissions (dozers are considered to be off-road equipment).   

Also, it is not clear how or where the rock is to be “mixed with sands from the ore 
processing  plant to create an engineered fill that meets appropriate geotechnical 
specifications for  construction of development pads.” The off-road equipment list includes a 
“mobile auger  blending plant,” so it would be presumed that this is how the waste sand from 
the processing  plant would be mixed with waste rock. Every time rock and dirt that contain 
asbestos are  moved there is the potential for additional asbestos emissions. All of these 
emissions should  be included in the Toxic Air Contaminant/Health Risk Assessment 
evaluation.   

The last sentence under Earthwork and Material Handling reads, “Notably, for fill transported 
to  off-site industrial sites (for year 2033 and beyond), emissions associated with fill 
placement  were not included since it was assumed that the other industrial facilities are already 
receiving,  
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or would receive, fill from other sources.” The big difference between fill transported from 
the  proposed Mine to be deposited in unknown locations around the community 
contains  asbestos. When considering airborne toxics it doesn’t make sense to consider 
emissions from  handling fill with asbestos in it as equivalent to emissions from handling fill 
without asbestos in  it.   

App. E-1, document page 380/1938 lists 3 diesel generators that would operate 8 hours 
per  day, 7 days per week in perpetuity (operational). Yet, the emissions from these generators 
are  not reflected in the various emission quantification efforts.   

Table 4 (off-road construction emissions), p. 32 includes 9 portable diesel generators 
operating  6 hours/day, 6 days/week.   

The Wastewater Septic System does not include any mention of how the wastewater is 
getting  from the Brunswick mine area up the hill to the proposed septic field. The main 
buildings at  the mine are at approximately 2740’ and the upper portion of the septic field is at 
2875’.  Therefore, all of the sewage from the mine’s 312 employees plus contractors, visitors 
and truck  drivers has to be pumped a quarter mile up the hill across an elevation gain of 135’. If 
it is  being pumped by a generator, those emissions should be quantified.   

Emissions from construction of the septic leach field and quarter-mile sewage line running 
up  hill to the septic system appear to be missing.   

The OFFROAD model does not include fugitive emissions. It only includes engine 
emissions.  The Operational Off-road Equipment list (App. E-1, document page 380/1938) lists 
plenty of  off-road equipment at the Brunswick site. Table 8 (Off-Road Equipment Assumptions 
– Logging and Chipping) includes a grapple loader, a front-end loader, a skidder, a grinder
and  two excavators. PM/NOA emissions from those do not appear to be included in the
TAC  calculations, which specify that there would be zero emissions from off-road equipment.
This  doesn’t seem possible given the amount of off-road disturbance from the variety of
mobile off road machinery, most of which moves dirt and rock as its primary function.

The “Earthwork and Material Handling Fugitive Dust” section starting on page 300 
only  includes a few of the construction activities that are anticipated (SF Creek 
Culvert  Replacement, Pond Berm Repair, Service Shaft Collar and Building Pad). It assumes 
a  serpentinite content (spelled “Sepentinite Concent” in the DEIR) in fill of 14.3%, with 
an  asbestos content of 0.20%. A figure of 0.03% (which should be explained) appears to 
be  derived from these numbers. Then there is a calculation of wind erosion that assumes 
a  disturbed area of 4 acres. The resultant calculated fugitive dust emissions from wind 
erosion  during construction is 0.41 tpy of PM10 and 0.02 tpy of PM2.5. The following 
unnumbered  page (doc page 301) has an unlabeled table which seems to say that only 40,150 
tons of fill  would be placed per year (versus the proposed 365,000 tpy). The pages after that 
are  unclear. For example, there is a sub-table called “Compaction” as part of the Fill 
Placement  calculation series that notes a piece of equipment (“Cat563”) that works for 0.06 
hours per day.  That is 216 seconds. On that same page is a bulldozer that moves 411.1 tons 
per hour and  works 0.27 hours/day, which is 16 minutes and 12 seconds.  

8  



  May 8, 2023 

Page 13 of 16 
 

 
The reason for selecting 25 meters as the plume height and width for all of the line 
volume  sources in Table 2 starting on page 8 of Appendix B of Appendix E.1 should be 
explained.   

The DEIR cites AP-42, Ch. 13.3 as a source for blasting emissions information. ANFO is 
listed  in that source as emitting 17 lb/ton of NOx. At 0.93 tpd of ANFO, that comes to 2.89 tons 
per  year of NOx emissions from ANFO detonation. Nitrogen oxides are principally NO2, which 
is  recognized as a TAC. These TAC emissions are not included in the DEIR. 
The  ”Underground Blasting and Crushing” section (p. 4.3-56) assumes no TAC emissions 
from  blasting.   

ASUR Plan   

The NSAQMD is neither approving nor disapproving the ASUR Plan because there is no 
legal  requirement for such a plan – it is part of the project planning documentation.   

The ASUR Plan includes corrective actions for certain circumstances. The NSAQMD does 
not  necessarily approve these actions in lieu of other actions or penalties that the NSAQMD 
or  other agencies may prescribe or require. The ASUR Plan cannot be seen as being 
exclusively  directive for the applicant or binding in any way on any agency, and should include 
a statement  to that effect. The enforcement authority of agencies is unaffected by the ASUR 
Plan.   

The ASUR Plan’s shortcomings include difficulties with enforceability, uncertainty regarding 
the  exact nature of control technologies to be used, the self-policing nature of the plan and a 
way  to quickly evaluate its effectiveness.   

The first page of the ASUR’s Table includes the TEM % by weight, but the next two pages 
omit  this statistic.   

The summary table (1st page of Appendix C) is missing a sample. It appears to be 
sample  Y962992, which has the highest concentration of asbestos of any of the rock 
samples (7.3  structures per nanogram, or 7,330,000,000 asbestos fibers per gram).   

ASUR 5.0 paragraph 5 reads, “The great majority of mine tunneling in barren rock for 
the  Idaho-Maryland Mine Project is expected to occur in the meta-andesite porphyrite 
“Brunswick  Block”. No asbestos was detected by PLM in samples from the meta-andesite 
porphyrite  lithology. Asbestos was detected in six of the eighteen samples by TEM methods 
and the  eighteen samples averaged 0.26 TEM structures per nanogram (s/ng) or 0.002% 
PCM  asbestos by weight.” Here again the conversion to PCM is unwarranted, since OEHHA’s 
PCM  conversion only applies to air monitoring samples. The TEM data sheets provide a 
calculated  asbestos percentage, which averages to 0.192% asbestos by weight in the 
porphyrite  samples. At this concentration, in the daily mining of 1,500 tons there would be 2.88 
tons of  asbestos. However, using the inferior PLM quantification technique there would appear 
to be  no asbestos at all.   

Similarly, Table 2 of the Vergence report illustrates the superiority of TEM to PLM analyses 
in  the comparison of two results from the same core sample. The 1.1 foot-long core from hole 
#I 19-13, which was from a depth of 5090.50 feet to 5091.60 feet, was analyzed using both 
TEM  
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and PLM. The less reliable PLM method did not detect any asbestos but the TEM 
method  detected 2.0% asbestos. The average asbestos content in the two TEM-evaluated 
samples of  serpentinite was 2.8%.   

The proposal to use PLM for compliance purposes may be convenient, but there is a 
big  difference between PLM results and TEM results. TEM is preferred for asbestos 
quantification  because it is able to detect smaller particles. A comparison between PLM and 
TEM results  shows that there are a lot of asbestos fibers in the rock that are too small to be 
detected using  PLM. Choosing to use PLM is, in effect, choosing not to see the asbestos.   

Asbestos has been found in all of the kinds of rocks that were analyzed from the 
site  (porphyrite, diabase, sand tailings, unmineralized serpentinite, weakly 
ankeritized  diabase/serpentinite, ankeritized serpentinite, and serpentinite). With only a 
relatively few  samples having been analyzed, there is no way to know how much asbestos 
is present in a  given untested rock sample, but every fragment of rock or soil from the mine 
or the mine  tailings could contain asbestos. When those rocks are broken or that soil is 
driven on or  otherwise disturbed, asbestos fibers could be released to the air in unknown 
concentrations.  Once airborne, tiny asbestos fibers can potentially travel many miles.   

There is at least one serious mistake in the TEM lab reports. The sheet for sample 
Y962990  lists a “Calculated Asbestos Concentration (Weight %)” for chrysotile asbestos as 
.075% (29  million fibers per gram), so there is obviously an error in the reporting of the total as 
<0.001 %.  The percentage of total asbestos can’t be less than the percentage of a particular 
kind of  asbestos.   

Page 14, item 7 says that records of all analytical test work will be kept for a minimum of 
7  years. Since asbestos related diseases often do not show up for 40 years or more, 7 years 
is  not long enough for recordkeeping. Instead, the records should be kept (at least in 
electronic  form) until at least 40 years after the mine closes.   

Page 8, item 3 says, “Lithological units and gold mineralization will be adequately sampled 
and  tested for naturally occurring asbestos….” The term “adequately sampled” is 
meaningless.  Item 3 also includes some vague phrasing about testing using PLM and TEM. Is 
every sample  to be tested both ways? How often? Also, in addition to converting TEM results 
to PCM with  OEHHA’s conversion formula, the TEM results should be reported and available 
to the public.   

The ASUR Plan should include measures to prevent secondary asbestos emissions 
from  workers’ clothing and shoes. Historically, family members of individuals who have worked 
in  mines where naturally occurring asbestos is present have been exposed to asbestos from 
the  workers’ clothing and shoes, resulting in asbestosis and mesothelioma. Asbestos 
exposures  to the general public could also occur if workers carry asbestos-containing soil on 
their shoes  and clothing into local places of business, such as restaurants, retail stores, fitness 
centers,  etc. Showering on-site and changing shoes and changing and washing clothing at the 
end of a  worker’s shift is one way to prevent this type of secondary exposure. Alternatively, 
workers  could wear protective suits and shoes that stay on-site. The manner of keeping 
asbestos from  
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leaving the site on workers’ clothes, shoes and persons could be considered an airborne 
toxics  mitigation measure.   

The publication cited in the ASUR Plan, “NIOSH (2019). Dust control handbook for 
industrial  minerals mining and processing. Second edition.   
https://doi.org/10.26616/NIOSHPUB2019124” discusses additional options for dust 
control,  including the use of wind fences, fixed water spray systems and crust-forming agents, 
and  covering inactive areas with clean gravel. The discussion of dome enclosures on page 
357 of  that document in particular should be reviewed (large ones can span a thousand feet 
and they  can withstand 90-mph winds and heavy ice loads). Such technologies should 
be  discussed/evaluated in the DEIR   

As the tunnels progress and more samples are tested for asbestos, an ever-
increasing  knowledge base will develop. There should be a way to refine the ASUR Plan and 
reassess  the project periodically. As a precedent, Teichert Aggregates has a 5-year conditional 
use  permit review requirement for their Martis Valley operation near Truckee. If it is found 
that  asbestos emissions are great enough to create a significant health risk, there should be a 
way  to put the project on hold for as long as necessary to find ways to bring the asbestos 
emissions  down, such as through additional or new technologies. It would be short-sighted to 
commit to  the ASUR Plan for the entire life of the mine based on the few samples that have 
been tested  so far. As time passes, technology advances. There may be a way to quickly 
monitor for  asbestos emissions or assess the asbestos content of the rock body in the future. 
Control  technology also advances, and someday there may be ways to further reduce the 
release of  microscopic airborne asbestos fibers into the community.   

Some of the gold veins are known to be hosted entirely in serpentinite. The 
NSAQMD  recommends considering leaving those veins untouched for at least 40 years, by 
which time  emission control technology is likely to have improved. Electrostatic mist 
screens, for  example, show promise among emerging technologies.   

Water   

The Water Supply Assessment (WSA) is important because an abundant supply of water 
is  necessary for the control of dust and toxics such as silica and asbestos. Unfortunately, it 
does  not include enough detail to evaluate its accuracy. There should be an itemized list, 
or  inventory, of water usage features so that reviewers can check to see if key elements 
are  being overlooked or mischaracterized.   

The water usage estimates are based on usage at “buildout.” The document considers 
the  first 10 years as the “construction” period because that is when the waste material is 
being  deposited and compacted as engineered fill at the Centennial and Brunswick sites. It 
reads,  “Because this WSA is assessing the impacts at buildout of the Proposed Project, the 
water  demand during construction will not be included in buildout water demands.” However, 
the  buildout phase is not when the project would use the most water. That is, unless the 
eventual  off-site compaction of engineered fill were to be included in water usage, that would 
increase  the buildout consumption, especially since it would require an abundance of water 
due to the  
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presence of asbestos in the fill and the resulting requirement to comply with the 
Asbestos  Airborne Toxic Control Measures for all fill placement activities (not discussed in 
the DEIR).   

The DEIR estimates 5,700 gpd of potable water for sinks, toilets, showers and laundry. 
It  would be important to have adequate shower capacity at the facility for the hundreds 
of  anticipated employees. Workers in the mine would continually be subject to air saturated 
with  moisture to the point of it dripping off their clothing (the DEIR specifies that there would 
be  100% saturation of the air in the mine). Dust laden with asbestos and other toxic 
substances  would stick to skin, hair and clothing. Workers should not be allowed to leave the 
site with  asbestos dust on their bodies, clothes or shoes because they would carry the 
asbestos dust  into public places or home to people they live with.   

A key question regarding water use assumptions is if the non-potable water would be of 
high  enough quality to use for “100 percent saturation of air” (estimated at 40,000 gpd). If it 
has  elevated levels of natural contaminants (such as arsenic, mercury and other heavy metals, 
iron  and manganese) or if it has too much of the proposed water treatment and ore 
processing  chemicals, it may not be suitable for employees to breathe. Water pumped from the 
mine  would contain numerous substances including sodium hypochlorite (bleach), ammonia 
(partly  from detonation of 1,860 lbs/day of ANFO explosive), potassium permanganate, sulfuric 
acid,  sodium hydroxide, sodium bisulfite, assorted lubricants and petroleum products lost 
from  equipment, and reagents including Aerofloat 208 (odor of alcohol and sulfur), 
Aerophine  3418A, Aerofroth 70-MIBC (odor of alcohol), Magnfloc 10 and Scaletrol PDC9401.   

The ASUR Plan proposes that unpaved areas will be watered for dust suppression every 
2  hours, which should be considered carefully in the WSA. The NSAQMD is concerned that 
the  water budgeted for the project might not be adequate to meet the dust control 
requirements.  Since the dust contains asbestos, silica and numerous other toxic substances, 
adequate dust  control is necessary. There should never be a situation where dust control is 
compromised  because of water usage restrictions, particularly in the summer months when 
the potential for  dust generation is greatest.   

https://www.epa.gov/sites/default/files/2019-  
04/documents/mr_guidanceforapplicationfordustcontrolpermit.pdf contains some “rules 
of  thumb” for estimating water usage. For example, grading uses approximately 10,000 
gal/acre  per day; 30 gallons is required for each cubic yard moved; and pre-wetting areas to 
be  disturbed requires 1 acre-foot of water (325,851 gal) per acre of land. The Health 
Risk  Assessment (page 3) says that 104 acres are to be disturbed.   

A lot of water is also needed for grinding mills, crushers, conveyors, conveyor transfer 
points  and drop points to control emissions of dust and asbestos.  

Agency Official  Sam Longmire, Northern Sierra Air Quality Management District 
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April 12, 2022

Via Email and U.S. Mail

Re: NSAQMD Comments on Draft EIR for Idaho-Maryland Mine

Dear Ms. Bennitt:

1 Notably, the Comment Letter was sent without attribution to the author.

{00057558;2 }

3001 Lava Ridge Court, Suite 120 - Roseville, CA 95661 » Ph. 916.462.8888 Fax 916.788.0290 » www.mitchellchadwick.com

Perhaps most damningly, the Comment Letter outright dismisses the Office of Environmental

Health Hazard Assessment (“OEHHA”) Guidelines methods for analysis of asbestos risk,

demands a risk analysis method that is not found in statute or regulation, and would overstate

risk by 320x. The Comment Letter goes out of its way to purposefully present information out of

context and present the Project in the worst light. Based on our research, the NSAQMD has

never sent a comment letter with these types of baseless statements or requirements for other

land use projects located in the same ultramafic geologic zones where asbestos-containing rock

could be present (e.g. the Dorsey Marketplace project). In most projects approved in the last 20

years in this same geologic area, the NSAQMD had little to no comments and never sent

Gretchen Bennitt, Executive Director

Northern Sierra Air Quality Management District

200 Litton Drive, Suite 320

Grass Valley, CA 95945

gretchenb@myairdistrict.com

MITCHELL
CHADWICK

G. Braiden Chadwick

bchadwick@mitchellchadwick.com

916-462-8886

916-788-0290 Fax

The aggressive and combative tone of the Comment Letter is the same seen in project opposition

letters from environmental pressure groups, even though the letter is on the letterhead of the

NSAQMD, which is supposed to be an unbiased and neutral governmental agency. Based on

the Comment Letter’s tone and use of needless fear-mongering statements, the unnamed author

of the letter appears to be a Project opponent, may be coordinating with environmental pressure

groups, and is using his/her public office for personal purposes to harm the Project and my client.

I recently received a copy of the unsigned comment letter (“Comment Letter”) sent by the

Northern Sierra Air Quality Management District (“NSAQMD”) on the Draft EIR for the Idaho-

Maryland Mine project (“Project”). The tone and substance of the Comment Letter is simply

outrageous and, for the reasons outlined below, the letter must be immediately retracted by the

District. 1



{00057558;2 )

The NSAQMD has not submitted comments and demands similar to the Comment Letter

similarly-situated projects involving significant earthmoving within the same ultramafic zone

where naturally occurring asbestos is expected, and treats all other such projects in a very

different manner. As an example, the Dorsey Marketplace project (approved by Grass Valley in

April, 2020), involved the excavation and placement of 80,600 tons of historic mine waste in an

area of Ultramafic Rock where naturally occurring asbestos was expected. (See Dorsey

Marketplace FEIR [SCH #2016022053] Appendix J-3A, pp. x, 33.) The Final EIR for the

Dorsey Marketplace incorporates an “Asbestos Dust Mitigation Plan” that was deemed sufficient

by NSAQMD to mitigate all risks of airborne asbestos. The FEIR states “[t]he Asbestos Dust

If the NSAQMD will not willingly retract its false and outrageous letter, please be advised that

Rise Gold will be forced to immediately file a Writ of Mandamus based on the reasons stated in

this letter. In connection with the potential need to file a Writ, please see Rise Gold’s Public

Records Act request (enclosed as Attachment 1), which requests all communications by

NSAQMD staff related to the Project that was sent to or from other NSAQMD staff, project

opponents, other governmental agencies, or any other parties. Further Rise is requesting

communications by the author(s) of the Comment Letter on personal email accounts, social

media platforms on all public and personal devices. {City ofSan Jose v. Superior Court (20 1 7) 2

Cal. 5th 608, 623, 629.) Finally, as evidence of the equal protection violation, Rise is requesting

all NSAQMD comment letters sent on land use projects within the mapped ultramafic geologic

zone since the year 2000.

anything resembling the obviously anti-project letter received on the Idaho Maryland Mine

Project. This different and exceptionally harsh treatment for my client’s Project is not only

striking evidence of bias and inappropriate use of governmental authority, but is a blatant

violation of the equal protection clause of the U.S. Constitution. The Comment Letter also

constitutes actionable libel under California Law, based on the false statements which are beyond

the scope of the NSAQMD’s official role.

I. The Comment Letter Violates the Equal Protection Clause of the Fourteenth

Amendment to the U.S. Constitution.

April 12, 2022

Page 2

My client has no objection to receiving legitimate, and objective comments from the NSAQMD

on the Project DEIR, but my client will not willingly tolerate a comment letter that is biased,

based on knowingly false statements, requires testing methods that contradict California law,

treats my client differently than other land use projects in the District, and reads as if written by a

project opponent. If this false and biased Comment Letter is not retracted and is allowed to

become part of the public record for the Project DEIR, it will cause significant harm to my

client’s interest. As such, I demand the following: 1) a meeting within one week with Executive

Director, Gretchin Bennitt; and 2) that the NSAQMD immediately retract its April 4, 2022 letter,

replacing it with one using the standardized OEHHA Guidelines.
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Similar to the Dorsey Marketplace, the Ridge Village project in Grass Valley was located within

an area containing naturally occurring asbestos. (Ridge Village MND, p. 20.) However, no

health risk assessment was performed, and the NSAQMD appeared to be satisfied with

preparation of an Asbestos Air Quality Dust Mitigation Plan as mitigation for any asbestos risk.

As stated on page 21 of the Ridge Village MND, the required measures to achieve a “less than

significant” impact level for asbestos dust include the following:

Rise has gone above and beyond what was done for the Dorsey Marketplace project, as Rise’s

Project includes required bulk testing consistent with ARB Method 435, and has even tested and

analyzed multiple rock samples to better understand the effectiveness of mitigation and likely

project impacts. None of this type of testing was done for Dorsey Marketplace, and the District

did not require ongoing testing, yet the NSAQMD submitted no comments on the DEIR.

Notably, the Dust Mitigation Plan for the Dorsey Marketplace project did not require bulk testing

of rock for asbestos using polarized light microscopy (“PLM”), transmission electron microscope

(“TEM”) or any other testing method, did not require air monitoring, and simply relied on

wetting of surfaces and stockpiles to mitigate dust. (See Dorsey Marketplace Dust Mitigation

Plan, Sections 4-5.) The Dorsey Marketplace project did not even include asbestos in its health

risk assessment (which was not commented on at all by the District), as was conservatively done

for Rise Gold’s project. Nonetheless, the NSAQMD did not submit an aggressive comment

letter on the EIR (as was recently done for Rise’s project) decrying the lack of testing, or finding

fault with any of the testing methods used in the health risk assessment. [For the Dorsey

Marketplace project, also involving significant earthmoving activity in an Ultramafic Rock, no

PLM or TEM testing was done (Rise did both types of testing), the health risk assessment

(“HRA”) did not assess asbestos risk (Rise’s EIR included an HRA that looked at asbestos risk);

wetting of the surface was deemed sufficient mitigation for asbestos risk, but somehow no

comment letter was sent in on the EIR.]

A. Track-out prevention and control measures;

B. Control for traffic on on-site unpaved roads, parking lots, and staging areas;

C. Control of earthmoving activities;

D. Control for Off-site Transportation;

E. Post Construction Stabilization of Disturbed Areas;

F. Air Monitoring for Asbestos;

G. Frequency Reporting; and,

H. Recordkeeping and Reporting Requirements

April 12, 2022

Page 3

Mitigation Plan reflects the NSAQMD ’s standard approach and conditions for construction

activity where NOA is likely to occur.”
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The published NSAQMD threshold of significance for health risk assessments is 10 in 1 million

cancer risk, yet instead of discussing the Project in comparison to that official threshold, the

We are aware of at least 30 other land use projects approved in Grass Valley within mapped

ultramafic rock areas that have been approved since 2000, and with the attached Public Records

Act request, demand copies of all NSAQMD comment letters on these projects. Based on our

research thus far, the NSAQMD has never once submitted comments similar to those sent for the

Rise Gold Project on any other project that proposed ground disturbance within the mapped

ultramafic zone.

As another example of the unequal negative treatment that the NSAQMD has committed against

my client, is the McKenna Residential Subdivision (approved by Grass Valley in 2021) which is

also located in the same ultramafic rock zone and involves significant ground-disturbing activity.

Nonetheless, no health risk assessment was performed (let alone an HRA that analyzes asbestos-

related risk, as was done by Rise for its EIR), and no testing of rock for asbestos was required in

the MND. As above, NSAQMD did not object to the Mckenna Residential Subdivision MND,

did not ask for testing, did not demand an HRA, and to our knowledge submitted no comment

letter.

(Ridge Village MND, p. 21.) The asbestos testing, and mitigation methods proposed by Rise go

far above and beyond those required for the Ridge Village project, beginning with the fact that

Rise actually performed an HRA (the Ridge Village MND did not perform an HRA).

Nonetheless, NSAQMD did not object to the Ridge Village MND, did not ask for any testing,

did not demand an HRA, and to our knowledge the District submitted no comment letter.

April 12, 2022

Page 4

IL The Comment Letter ignores NSAQMD own published thresholds and instead

focuses on fear tactics because the Comment Letter is clearly a project

opposition letter - not a neutral agency comment letter.

Given NSAQMD’s history of dealing with asbestos issues on other similarly-situated local

projects, the very different approach for the Idaho Maryland Mine project shows that NSAQMD

is singling out Rise for special negative treatment in the hope of killing the Project and

consequently harming my client’s interests. As you may be aware, when a local government

intentionally treats an individual or project differently from others similarly situated, and there is

no rational basis for the difference in treatment, that treatment constitutes an equal protection

violation. {Village of Willowbrook v. Olech (2000) 528 U.S. 562, 564-565.) Further, the U.S.

Supreme Court has explained that the purpose of the equal protection clause of the Fourteenth

Amendment is to secure every person within the State's jurisdiction against intentional and

arbitrary discrimination, whether occasioned by express terms of a statute or by its improper

execution through duly constituted agents. {Sioux City Bridge Co. v. Dakota County (1923) 260

U.S. 441,445.)



As another example, the NSAQMD Comment Letter states as follows:
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If every fragment in the meta-volcanic, plutonic, and ultramafic rocks in the mine area could

contain asbestos then we would see this same language included in the NSAQMD comment

letter for every project proposed for most of western Nevada County. However, we expect that

our Public Records Act request will show that this type of inflammatory language has never been

used before in an official NSAQMD CEQA comment letter for projects in the ultramafic zone let

alone the enormous area with similar geology as the mine. We have reviewed the records for

several recent projects in similar geologic zones and the NSAQMD has either taken a very gentle

approach or had no comments at all. This provides further evidence that the Rise Gold Project is

receiving special negative treatment by NSAQMD and is suffering an actionable violation of

equal protection under the U.S. Constitution.

Comment Letter strays into the number of TEM structures per gram to make the Project sound

scary and dangerous to the public. Instead of using the 10 in 1 million threshold, here is what the

Comment Letter states:

Laboratory testing in November 2021 ofseven dominant types ofrockfrom the

site discovered asbestos in every type, -with an average of594, 625, 000 asbestos

fibers per gram. For perspective, a new penny weighs 2.5 grams. Based on the

recent tests of40 rock samples and 2 previous rock samples, in a penny ’s mass of

average mine rock there are well over a billion asbestosfibers.

April 12, 2022

Page 5

The count of TEM structures in rock is irrelevant to the NSAQMD health threshold without

modelled air concentrations and conversion to equivalent phase contrast microscopy (“PCM”)

units, and the author of the letter is clearly more concerned with creating public fear than

performing his/her public duty of objectively and fairly administering official NSAQMD

thresholds of significance. This type of language is especially injurious to my client’s interest

because Project opponents will surely point to the above speculative language as official

NSAQMD policy in potential future lawsuits against the Project, when TEM structures in rock

are not directly relevant to health risk assessments and bear no relation to any published

threshold of significance.

Everyfragment ofrock or soilfrom the mine or the mine tailings could contain

asbestos. When those rocks are broken or that soil is driven on or otherwise

disturbed, asbestosfibers could be released to the air in unknown concentrations.

Once airborne, tiny asbestosfibers can potentially travel many miles. Chrysotile

fibers tend to be smaller than amphibolefibers, making them more likely to

become airborne and be transported great distances in the wind. Depending on

weather conditions, they could be inhaled or deposited on surfaces in allparts of

Nevada Countyfor the 80-year duration ofthe project.



The Comment Letter states as follows:

(See OEHHA Air Toxics Hot Spots Program Guidance Manual, Appendix C, p. C-l to C-2.)

{00057558;2 }

Contrary to the District’s Comment Letter, Phase Contrast Microscopy (PCM) equivalent

units are the required and the only acceptable method to calculate health risk under

OEHHA guidelines. (See OEHHA Air Toxics Hot Spots Program Guidance Manual, Appendix

C, p. C-l.) The unit risk factor for asbestos fibers provided in the OEHHA Risk Assessment

Guidelines is 1.9x10-4 in units of (100 PCM fibers/mS)’1. While the author of the letter states
that the DEIR is incorrect in converting TEM to PCM for cancer risk purposes in the HRA, the

OEHHA Guidelines clearly state as follows:

IILThe HRA’s analysis of asbestos risk follows the OEHHA Guidelines, which the

author of the Comment Letter either misunderstands and/or mischaracterizes.

April 12, 2022

Page 6

TEM measurements cannot be directly related to the cancer potency factors

because the studies upon which OEHHA’ s risk assessment was based used PCM

analysis. Thus, the TEM measurements must be converted to PCM-

equivalent units ... To convert PCM fibers to TEM structures or vice versa use

the following relationship: 1 PCM Fiber = 320 TEM structures.

None of the DEIR 's discussions regarding PCM conversions are valid. PCM

cannot be used as a reporting metric, a compliance verification mechanism or a

replacement for other methods of asbestos investigation. PCM asbestos

conversion is not a concept that applies outside the world of asbestos air

monitoring.

Unlike the District’s ignorant statement regarding PCM, the EIR specifically uses the method

stated above, sourced directly from OEHHA Guidelines. Specifically, Rise’s consultants

estimated the number of structures of asbestos in air using the TEM method and modelled and

converted to equivalent PCB fibers per gram count using the methods and conversion ratio stated

in the OEHHA Guidelines. The author of the Comment Letter has either failed to read the

OEHHA Guidelines or does not fully understand their application. While the Comment Letter

accuses Rise’s consultants of making up novel methods, the EIR has direct OEHHA support for

its methods, while the author of the Comment Letter is requesting an arbitrary new analysis

technique that has no basis in law or regulation, has not undergone rulemaking or public review,

and is designed to exaggerate project impacts.
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The Comment Letter seems to be confused about what method to use for asbestos risk analysis,

other than the general belief that whatever method was used by the EIR must be incorrect. While

in one part of the Comment Letter NSAQMD concurs with CARB that analysis of asbestos risk

using TEM weight percentage is invalid, the Comment Letter’s ultimate solution in a later part of

the letter states that Rise must take more samples and then use TEM asbestos by weight. This is

a direct contradiction of the earlier arguments in the Comment Letter. See the relevant language

below, which directly contradicts the quote conversation with CARB staff:

The Comment Letter author supposedly reached out to CARB regarding the approach taken by

the EIR but apparently misstated the method used in the EIR.2 The comments from CARB staff
actually support the method used in the EIR. Specifically, the email from an unknown staff

member at CARB states as follows:

IV. The unnamed Comment Letter author tries to seek support from an unnamed

CARB staffer for its arguments, but misstates and misunderstands the actual

approach taken by the EIR

NSAQMD recommends that the notion ofPCM conversion should be thrown out

because using OEHHA ’s air sampling PCM conversionformulafor rock samples

has the effect ofmaking it look like there is less asbestos present than TEM

laboratory work has demonstrated to be the case. Instead, the project’s risk

The PLM and TEM analyses in this DEIR were done on bulk samples (rocks), and

the asbestos concentrations are reported in weightpercent. It is not known how

many asbestosfibers can be generated (and become airborne) from a given mass

ofasbestos-containing rock material. So there is no known conversion factorfor

the asbestos weight % (by TEM analysis ofa rock sample) that can be used to

estimate the number ofPCMfibers/m3 applicable for the Hot Spots risk
assessment equation.

April 12, 2022

Page 7

In fact, the asbestos concentrations used for the HRA were structures per gram, not weight

percentage, so the entire premise of NSAQMD’s correspondence with CARB is incorrect.

Nonetheless, the unnamed CARB staff member concluded that there is no known conversion

factor for TEM asbestos weight percentage to estimate PCM fibers per cubic meter for HRA

purposes. We agree with this statement, as the correct method per OEHHA is to convert

TEM structures per gram to equivalent PCM fibers, which is exactly what was done in the

EIR.

2 The Comment Letter curiously does not provide a citation and does not name the staff member at CARB who is

responsible for the supposed comments. Pursuant to the attached Public Records Act Request, this information must

be disclosed, as we will be discussing these comments with CARB as well.



VI. The NSAQMD Comment Letter constitutes Defamation and must be retracted

{00057558:2 }

The elements of a defamation claim are (1) a publication that is (2) false, (3) defamatory, (4)

unprivileged, and (5) has a natural tendency to injure or causes special damage. (Taus v. Loftus

(2007) 40 Cal.4th 683, 720.) Civil Code section 45 provides, “Libel is a false and unprivileged

publication by writing, printing, picture, effigy, or other fixed representation to the eye, which

While it is typical in project opposition group letters to see criticism of state standards, we are

surprised to see this approach in a letter from the NSAQMD. As you know, OEHHA is the lead

state agency for the assessment of health risks posed by environmental contaminants. As such,

the NSAQMD’s role in commenting on the EIR is to review the analysis in light of the OEHHA

standards, not comment on how the author personally believes the standards are invalid and

inadequate.

The Comment Letter provides the following commentary on the OEHHA risk factor for asbestos

fibers:

What the Comment Letter author appears to be asking for is the complete omission of the

OEHHA Guidelines TEM to PCM conversion factor (1 PCM Fiber = 320 TEM structures)

because that will greatly exaggerate the perceived cancer risk (by 320x) and harm the chance of

Project approval. If this proposed method were implemented county-wide, no project would

ever meet the NSAQMD thresholds and nothing could be approved. The Comment Letter’s

suggested methodology directly contradicts the OEHHA Guidelines, has no scientific or legal

basis, and must be retracted from the public record.

V. The NSAQMD attacks the OEHHA Guidelines for asbestos risk assessment, which

is beyond the legal role of an NSAQMD officer.

The Office ofEnvironmental Health Hazard Assessment (OEHHA) approach to

asbestos risk assessment under AB2588 (the Air Toxics Hot Spots Act) is currently

based only on a person ’s risk ofdeveloping mesothelioma. It does notprovide

any assessment ofrisk ofdeveloping other types ofasbestos-related diseases such

as asbestosis (an inflammatory condition affecting the lungs that can cause

shortness ofbreath, coughing, andpermanent lung damage), pleural plaques

(changes in the membranes surrounding the lung), pleural thickening, benign

pleural effusions (abnormal collections offluid between the thin layers oftissue

lining the lungs and the wall ofthe chest cavity) and assorted cancers ofthe lung,

larynx, pharynx, stomach, colorectum and ovary.

should be evaluated based on many more samples being gathered, and

evaluated using TEM asbestos by weight.

April 12, 2022
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VII.

VIII. Conclusion

(00057558:2 }

Given the tone of the Comment Letter, and the complete abandonment of District thresholds of

significance and California OEHHA protocols, I am confident that you did not personally review

the Comment Letter nor would it have been sanctioned by your office. Prior to taking any

In conclusion, the Comment Letter must be retracted as it fails to apply proper asbestos risk

thresholds set forth by the District or OEHHA, constitutes an inflammatory attack on the Project

by an opponent rather than a neutral review by an agency, represents a violation of equal

protection rights under the U.S. Constitution based on review ofNSAQMD comment letters on

other projects, and is actionable under California law as defamation.

The Comment Letter closes with several pages arguing that the water supply assessment is

inadequate. As you may know, the water supply assessment was approved by the Nevada

Irrigation District (“NID”) on February 10, 2022, which agency is an expert in water supply.

The fact that the NSAQMD is commenting on NID’s water supply assessment is remarkable,

given NSAQMD’s lack of expertise in water supply. The Comment Letter author’s unusual

decision to comment on water supply for two pages is yet another piece of evidence showing the

bias that the author of the Comment Letter has against the Project. Whereas for many projects

located in the ultramafic rock zone, the NSAQMD stays silent or is satisfied with minimal

mitigation measures far less than what is proposed in the EIR, the NSAQMD was for some

reason motivated to review and comment on the water supply assessment for the Project -

claiming that it is inadequate. This evidence of unusual interest in this particular project by itself

tells the story behind the absurd tone and content of the Comment Letter.

In this case, the Comment Letter satisfies all elements of a defamatory statement, as it is: 1) a

publication (once this letter is released to the public); 2) false (the Comment Letter’s statements

regarding the Project and the applicable thresholds are provably false); 3) defamatory (the

Comment Letter defames the Project by creating an exaggerated fear of health risk); 4)

unprivileged (the statements are not subject to the normal governmental privilege because they

criticize official governmental standards based on personal opinion rather than apply the

applicable standards {Copp v. Paxton (1996) 45 Cal.App.4th 829, 843) - moreover, we believe

that the PRA may disclose other unofficial motivations behind the Comment Letter); and 5) the

Comment Letter will absolutely cause harm to the Project by potentially resulting in non

approval or significant public opposition based on exaggerated fear of health impacts.

exposes any person to hatred, contempt, ridicule, or obloquy, or which causes him to be shunned

or avoided, or which has a tendency to injure him in his occupation.” (Civ. Code, § 45.)

The NSAQMD’s comment on the water supply assessment is inappropriate as

NSAQMD is not an expert agency regarding water supply

April 12, 2022
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Best regards,

MITCHELL CHADWICK LLP

G. Braiden Chadwick

{00057558;2 }

action, we would like to opportunity to meet and discuss how this situation can be remedied.

Please provide available dates for an in-person meeting with you, and feel free to call if you have

any questions about this letter or the Project.

April 12, 2022
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ATTACHMENT 1



April 12, 2022

Via U.S. and Electronic Mail

Re:

Dear Ms. Bennitt:

Definitions

{00057574;! }

3001 Lava Ridge Court, Suite 120 - Roseville, CA 95661 • Ph. 916.462.8888 • Fax 916.788.0290 • www.mitchellchadwick.com

Furthermore, per the California Supreme Court, “writing” includes voicemail, electronic mail,

text messages, calendars, and other communications held by public employees in personal

As used in this request, “writing” shall include audio recordings ofpublic meetings and any

“writing,” as that term is defined by Gov’t Code § 6252(g). Thus, “writing” means:

...any handwriting, typewriting, printing, photostating, photographing,

photocopying, transmitting by electronic mail or facsimile, and every other means

of recording upon any tangible thing any form of communication or

representation, including letters, words, pictures, sounds, or symbols, or

combination thereof, and any record thereby created, regardless of the manner in

which the record has been stored.

If you choose to deny any part of this request, please cite the specific statutory exceptions upon

which your denial is based. If a document is withheld, please provide the following information:

(1) the date of the document; (2) the general nature of the document; (3) the identity and title of

the author; (4) the identity and title of the recipient(s), including those who may have received

“blind” copies; and (5) the specific reason(s) why it is being withheld.

As required by the Act, please inform me of your determination within ten days.

Gretchen Bennitt, Air Pollution Control Officer

Northern Sierra Air Quality Management District

200 Litton Dr., Suite 320

Grass Valley, CA 95945

gretchen@myairdistrict.com

MITCHELL
CHADWICK

G. Braiden Chadwick

bchadwick@mitchellchadwick.com

916-462-8886

916-788-0290 Fax

Public Records Request - NSAQMD Comments on Draft EIR for Idaho

Maryland Mine

Pursuant to the California Public Records Act, California Government Code §§ 6250 et seq. (the

“Act”), I am hereby making the following request for documents.



McKenna Residential Subdivision;o

Chapa De Indian Health Administration Office;o

Ridge Village;o

Dorsey Marketplace;o

Milco Development Project;o

Community Recovery Resources Center for Hope Project;o

Gold Country Village;o

Loma Rica Ranch Specific Plan;o

DeMartini Manufactured Cabins;o

{00057574;! }

• Any and all communications, messages, and posts by NSAQMD staff on personal email

accounts, social media platforms on all public and personal devices (including text

messages on phones and tablets) relating to the Project.

• Any and all documents, communications, notes, memoranda, and other writings between

NSAQMD staff relating to the April 4, 2022 Comment Letter for the Idaho-Maryland

Gold Mine Project.

• Any and all documents, communications, notes, emails, memoranda, and other writings

between NSAQMD staff and CARB staff or NSAQMD staff and OEHHA staff relating

to the Project.

April 12, 2022

Page 2

accounts and relating to public business. (City ofSan Jose v. Superior Court (2017) 2 Cal. 5th

608, 623, 629.)

As used in this request, “relating to” shall mean describing, evidencing, proving, tending to

prove, mentioning, containing, concerning, opining about, commenting upon, pertaining to,

analyzing, or otherwise discussing directly or indirectly.

Documents Requested

• Any and all comment letters sent by the NSAQMD to the City of Grass Valley or other

governmental agency, and any responses from said agencies regarding the following

projects:



Ridge Meadows Development;o

Joel Leroy Jordan Tentative Map;o

Grass Valley Self Storage Addition;o

Chapa-De Indian Health Program Inc.;o

DeMartini RV Dealership;o

Sierra Terrace;o

Berg Heights Subdivision;o

Litton Retail Center;o

Moule Paint and Glass;o

Weaver Automotive Center Relocation;o

Highlands Development;o

Sierra Nevada Hospital Expansion Project;o

Chapa-De Indian Health Clinic;o

Old Barn Self Storage.o

{00057574;! )
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MITCHELL CHADWICK LLP

G. Braiden Chadwick

If possible, I request that these records be delivered to me in an electronic form. In the event that

records are not available electronically, my preference would be to have copies made of all

responsive documents, and for those copies to be mailed to me. If the cost is expected to exceed

$500.00, please notify me, at either bchadwick@mitchellchadwick.com or (916) 462-8888, when

these documents are available so that I may arrange a time to visit your offices and review the

documents. Please contact me if you have any questions regarding this request.

Sincerely,



Attachment 7 

Fault Management Plan 

Appendix H.2 of the IMM DEIR 



792 Searls Avenue | Nevada City, CA 95959 | www.NV5.com | Office 530.478.1305 | Fax 530.478.1019 

CONSTRUCTION QUALITY ASSURANCE – INFRASTRUCTURE – ENERGY – PROGRAM MANAGEMENT – ENVIRONMENTAL

Project No. 5279.02 
January 16, 2020 

Rise Grass Valley, Inc. 
333 Crown Point Circle, Suite 215 
Grass Valley, CA 95945 

Attention: Ben Mossman, President 

Reference: Idaho-Maryland Mine Project – Portion of Brunswick Industrial Site 
12381 Brunswick Road and 12301 Millsite Road 
APNs 006-441-034 and 009-630-039  
Grass Valley, California 95945 

Subject: Management Plan for Potential Seismic Hazards 

Dear Mr. Mossman, 

This letter summarizes NV5’s review of a previously-designated building setback associated 
with a fault zone crossing a portion of the Brunswick Industrial Site. The 119-acre Brunswick 
Industrial Site is located on the southwest corner of Brunswick Road and East Bennett Road, 
approximately ½ mile southeast of the Grass Valley city limits in unincorporated Nevada 
County, California, and is part of the Idaho-Maryland Mine Project (the Project).   

The fault zone addressed herein crosses a portion of the Brunswick Industrial Site, specifically 
APNs 006-441-034 and 009-630-039, which are located at 12381 Brunswick Road and 12301 
Millsite Road. For the purposes of this letter the two subject parcels are referred to as the 
“Site” or “subject site”.  

The Project is to include development of industrial facilities associated with proposed 
underground hard rock mining operations. Because construction is proposed within an area on 
the site designated as a building setback fault zone (herein referred to as “fault zone”), the 
Nevada County Community Development Agency (CDA) required the preparation of a 
management plan pursuant to Land Use and Development Code (LUDC) Section L-II 4.3.8 – 
Earthquake Faults & Seismically Sensitive Areas, to facilitate Project review and permitting.   

The conclusions and recommendations presented herein are based on our understanding of the 
proposed development, the findings of geotechnical investigation, review of published geologic 
and soil survey maps, and our experience in the area.  Our opinion is that the subject fault zone 
does not qualify as a seismically active area and therefore the proposed Project development 
within the identified fault zone is feasible without mitigation or restriction, provided that the 
recommendations of the Geotechnical Engineering Report (NV5; November 18, 2019) are 
incorporated into the Project plans and specifications.  
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1.0 INTRODUCTION 

According to the Nevada County Planning Department property title records, an inferred fault 
alignment and a 200-foot building setback zone on each side of the inferred alignment passes 
through the subject site. The fault line and setback are recorded on Final Map 85-7 (Book 7 of 
Subdivisions at page 75)  prepared by A.W. Beeson & Associates, Inc. (Beeson; January 1987) 
for the previously-proposed BET Acres Subdivision (Attachment A). 

According to the map prepared by Beeson (1987), the recorded fault alignment is based on an 
“Anderson Geotechnical Report.” The report was likely prepared by Anderson Geotechnical 
Consultants, Inc. (Anderson), who performed other geotechnical investigations in the area 
during this time. The report was not located by public records review and was not available 
from the firm that subsequently acquired Anderson.   

NV5 performed a geotechnical engineering recommendations and provided geotechnical 
engineering recommendations for the Project in Geotechnical Engineering Report, Idaho-
Maryland Mine Project – Brunswick Industrial Site (November 18, 2019). The geotechnical 
engineering investigation included a site reconnaissance and literature review pertaining to soil 
conditions and site geology, and a subsurface investigation and laboratory testing program.   

2.0 PURPOSE 

This management plan was prepared pursuant to Nevada County LUDC Sec. L-II 4.3.8 to address 
potential seismic hazards associated with the previously-identified fault alignment. Section L-II 
4.3.8.C requires a management plan for development projects that will result in disturbance 
within seismically active areas, which are defined in Section L-II 4.3.8.B as areas determined to 
be within a seismic hazard zone or to have the potential to suffer ground rupture from active 
faults by the State Division of Mines and Geology.  

3.0 SCOPE 

To prepare this management plan, we reviewed published geologic literature pertaining to the 
site and surrounding area and the findings of our geotechnical engineering report for the 
Project.  

4.0 SITE DESCRIPTION 

The 119-acre Brunswick Industrial Site is located on the southwest corner of Brunswick Road 
and East Bennett Road, approximately ½ mile southeast of the Grass Valley city limits in 
unincorporated Nevada County, California, and is part of the Idaho-Maryland Mine Project (the 
Project).  The fault zone addressed herein crosses a portion of the Brunswick Industrial Site, 
specifically APNs 006-441-034 and 009-630-039, which are located at 12381 Brunswick Road 
and 12301 Millsite Road. For the purposes of this letter the two subject parcels (comprising 
approximately 31.16 acres) are referred to as the “Site” or “subject site”.  

The Site sits in a valley created by the South Fork of Wolf Creek, and is bordered by Brunswick 
Road to the east, East Bennett Road to the north, predominantly vacant industrial properties to 
the south and southwest, and undeveloped land to the west and southwest.  
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At the time of our investigation, the Site consisted of generally flat-lying fill surfaces around the 
New Brunswick mine shaft, former sawmill landings, and gently to moderately sloping open 
space and forested areas around a pond and dam. Deep fill was present in the vicinity of the 
New Brunswick shaft and ore bin.   

The South Fork of Wolf Creek is contained within an approximately 48-inch diameter 
corrugated metal pipe (CMP) culvert as it enters the Site. The creek discharges back into its 
natural channel within the site, continuing northwestward along the southwestern border of 
the property. 

As shown on Map 85-7, the inferred fault alignment crosses the subject site from the south side 
of the pond near the southern site boundary and trends approximately 350 degrees towards 
the intersection of East Bennett Road from New Brunswick Court near the northern site 
boundary (Figure 1). The New Brunswick shaft is located approximately 150-feet west of the 
inferred fault alignment within the 200-foot setback zone. 

5.0 PROPOSED IMPROVEMENTS 

NV5 reviewed a Grading Plan (Sheet B-1) prepared by Nevada City Engineering, Inc. ( and 
several sheets prepared by Rise Grass Valley, Inc. (November 2019), including an Infrastructure 
Plan (Sheet B101), Biological and Cultural Summary Map (Sheet B102), Infrastructure Details 
(Sheet B103) and Section Views (Sheet B104). Based on our review of these site plans, we 
understand that the proposed project improvements will likely include the construction of: 

 New light-loaded and heavily-loaded structures to support industrial mining activities;

 Regrading of a portion of the dam;

 Retrofitting and expansion of the existing New Brunswick shaft;

 Construction of a new service shaft and headframe;

 Construction of a storm water detention pond;

 Construction of an engineered fill for future industrial development; and

 Associated infrastructure elements including earth retaining structures.

Appurtenant construction will include asphalt concrete paved roads and parking areas and 
underground utilities. Grading for the project will include cut and fill for building pads, 
roadways, surface and subsurface drainage improvements and underground utilities. 

6.0 PREVIOUS SITE INVESTIGATIONS 

NV5 requested public records from the County of Nevada; however, the “Anderson 
Geotechnical Report” referenced on Map 85-7 was not available. A geotechnical report for a 
neighboring East Bennett Street Property to the north (Anderson; May 12, 1986) was identified 
(Attachment B). NV5 reviewed the Anderson (1986) report, which states that Anderson 
performed a previous geotechnical reconnaissance (February 26, 1986) and references a fault 
on the subject site: 

“The fault that was addressed in our initial Geotechnical Reconnaissance (dated 26 
February 1986) as crossing near lot 2 appears to be present on the northern most 
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part of the lot. The age of this fault in on the order of 100 million years and any po-
tential risk of movement is so slight that it should not affect single family residential 
construction. We recommend that any construction be set back at least 200 feet 
from the fault (the approximate location of the fault is shown in our previous work, 
Geotechnical Reconnaissance).“ (Anderson, 1986) 

7.0 GEOLOGY ANS SEISMICITY 

The Site is located within a region underlain by a complex assemblage of igneous and 
metamorphic rocks in the western foothills of the Sierra Nevada.  The regional structure of the 
foothills is characterized by the north-northwest trending Foothills Fault System, a feature 
formed during the Mesozoic era (between approximately 65 million and 248 million years ago) 
in a compressional tectonic environment.  A change to an extensional tectonic environment 
during the late Cenozoic (approximately within the last 30 million years), resulted in normal 
faulting which has occurred coincident with some segments of the older faults near the Site. 

According to the Geologic Map of the Chico Quadrangle, California (California Department of 
Conservation, Division of Mines and Geology, 1992) the Site is underlain by massive diabase. A 
northwest trending liniment of the Grass Valley Fault Zone is approximately located or inferred 
along Brunswick Road east of the site (Figure 2). The Grass Valley Fault Zone is not considered 
active. Metavolcanic rock is mapped on the east side of Brunswick Road and the fault. Both of 
these units are associated with the Mesozoic Lake Combie Complex. The upslope area to the 
south and southwest of the Site is mapped as Miocene to Pliocene volcanics, predominantly 
andesitic pyroclastic rocks, which cover the fault that contacts the massive diabase and 
metavolcanic rocks. The Mesozoic era spans the period of time between 250 and 65 million 
years before present and the Miocene to Pliocene epochs span the period of time between 23 
and 2.6 million years before present.  

The Geologic Map of the Grass Valley - Colfax Area (A. Tuminas, 1983) presents the findings of a 
more detailed local study. According to this geologic map, an inferred fault trends north-
northwest through the property approximately along the eastern shore of the pond and passing 
through the northern Site boundary. Four rock units are mapped as underlying the Site. The 
eastern portion of the Site (and fault) is mapped as early Mesozoic Lake Combie metavolcanic 
rock. The northern and western sloping flanks of the Site are mapped as early Mesozoic Lake 
Combie massive diabase. The lower valley portions encompassing the South Fork of Wolf Creek 
is mapped as Quaternary alluvium (i.e., water-lain sediments deposited in the past 2 million 
years).  Tertiary clastic strata of the volcanic Mehrten formation is mapped in the upslope areas 
to the south and southwest of the Site. The Quaternary alluvium and Mehrten formation both 
cover the fault that contacts the older Lake Combie massive diabase and metavolcanic rocks. 

The Fault Activity Map of California (2010) (http://maps.conservation.ca.gov/cgs/fam/), 
prepared by the California Department of Conservation, California Geological Survey (CGS), 
indicates that the Site is located within the Foothills Fault System. The Foothills Fault System is 
designated as a Type C fault zone, with low seismicity and a low rate of recurrence. The 
Foothills Fault System has been assigned a moment magnitude of 6.5. The nearest mapped 
active portion of the Foothill Fault System is approximately 25 miles northwest of the site on 
the Cleveland Hill Fault. 

http://maps.conservation.ca.gov/cgs/fam/
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We also reviewed the CGS Open File Report 96-08, Probabilistic Seismic Hazard Assessment for 
the State of California, the 2002 update entitled California Fault Parameters, and the Official 
Maps of Earthquake Fault Zones delineated by the CGS through December 2010 
(http://www.quake.ca.gov/gmaps/WH/regulatorymaps.htm). The 1997 edition of CGS Special 
Publication 42, Fault Rupture Hazard Zones in California, describes active faults and fault zones 
(activity within 11,000 years), as part of the Alquist-Priolo Earthquake Fault Zoning Act. The 
maps and documents all indicate the site is not located within an (Alquist-Priolo) active fault 
zone. 

8.0 CONCLUSIONS 

The following conclusions and opinions are based on the findings of our geotechnical 
engineering investigation, our review of local geologic conditions and literature, and our 
experience in the area. 

1. According to Map 85-7, the New Brunswick shaft is located approximately 150 feet west
of the fault and within the 200-foot building setback associated with the inferred fault
alignment. Because the proposed Project includes development of industrial facilities
associated with underground mining operations utilizing the New Brunswick shaft,
construction within the building setback fault zone is necessary and unavoidable.  There is
no alternatively feasible location that would have less impact on the Site and surrounding
areas.

2. The inferred fault alignment identified by Anderson at the Site is mapped as a north-
northwest trending liniment of the Grass Valley Fault Zone, a subset within the regional
Foothills Fault System. The Foothills Fault System formed during the Mesozoic era
(between approximately 65 million and 248 million years ago). The Grass Valley Fault
Zone is not considered active, and the Foothills Fault System is designated as a Type C
fault zone, with low seismicity and a low rate of recurrence.

3. The CGS Special Publication 42, Fault Rupture Hazard Zones in California, describes active
faults and fault zones (activity within 11,000 years), as part of the Alquist-Priolo
Earthquake Fault Zoning Act. The site is not located within a currently designated Alquist-
Priolo Earthquake Fault Zone, and no known surface expression of an active fault has been
identified at the Site. Fault rupture through the site, therefore, is not considered likely.

4. It is our opinion that the subject fault, identified on the property in Map 85-7, does not
qualify as a seismically active area as defined by Nevada County LUDC Sec. L-II 4.3.8.B.

5. It is our opinion that the proposed Project development within the designated building
setback fault zone are generally feasible from a geotechnical engineering standpoint,
provided that the recommendations presented in the Project geotechnical engineering
report (NV5; November 18, 2019) are incorporated into the Project plans.
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9.0 LIMITATIONS 

Our professional services were performed consistent with the generally accepted geotechnical 
engineering principles and practices employed in northern California. No warranty, expressed 
or implied, is made or intended in connection with our work. 

These services were performed consistent with NV5’s agreement with our client. We are not 
responsible for the impacts of any changes in standards, practices, or regulations subsequent to 
performance of our services. We do not warrant the accuracy of information supplied by 
others, or the use of segregated portions of this report. This report is solely for the use of our 
client unless noted otherwise.  Any reliance on this report by a third party is at the party's sole 
risk. 

The findings of this report are valid as of the present date. Changes in the conditions of the 
property can occur with the passage of time. The changes may be due to natural processes or 
to the works of man, on the subject site or adjacent properties. If changes are made to the 
nature or design of the project as described in this report, then the conclusions and 
recommendations presented in this report should be considered invalid by all parties.  Only our 
firm can determine the validity of the conclusions and recommendations presented in this 
report. Therefore, we should be allowed to review all project changes and prepare written 
responses with regards to their impacts on our conclusions and recommendations. The 
recommendations presented in this report should not be relied upon after a period of two 
years from the issue date without our review. 

Please contact us if you have any questions regarding our findings or the conclusions and 
recommendations presented in this letter. 

Sincerely, 

NV5 

Daniel A. Vieira, P.G. 9725 Chuck Kull, G.E. 2359 
Project Geologist Principal Engineer 

attachments: Figure 1, Site Map 
Figure 2, Site Geology Map 
Attachment A- BET Acres Map 85-7; A.W. Beeson & Associates, January 1987 
Attachment B- East Bennett Street Property, Geotechnical Investigation; Anderson Geotechnical 

Consultants, Inc., May 12, 1986 

copies: PDF to Rise Grass Valley Inc. /Attn: Ben Mossman, ceo@risegoldcorp.com 
PDF to Rise Grass Valley Inc. /Attn: Tessa Brinkman, tbrinkman.peng@gmail.com 
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3001 Lava Ridge Court, Suite 120 – Roseville, CA 95661  •  Ph. 916.462.8888  •  Fax 916.788.0290  •  www.mitchellchadwick.com 

  

 

G. Braiden Chadwick 
bchadwick@mitchellchadwick.com 
916-462-8886 
916-788-0290 Fax 

  
May 5, 2023 

VIA U.S. MAIL 

Nevada County 
Planning Commission 
950 Maidu Avenue, Suite 170 
PO Box 599002 
Nevada City, CA 95959-7902 

Re: Request for Revised Staff Recommendation for the Idaho-Maryland Mine Project 
 

Dear Commissioners: 

I represent Rise Grass Valley Inc. (“Rise”) regarding its Idaho-Maryland Mine project (“IMM 
Project” or “Project”) located in Nevada County (“County”). As you may know, the Project 
would involve the re-opening of the historic Idaho Maryland Mine, processing the valuable 
minerals, and revitalization of an industrial zoned property to create hundreds of high paying 
jobs.  The Project has been designed to be a model of a modern, environmentally sensitive 
mining operation, where no expense has been spared to benefit the community and protect the 
environment.  The approvals for the Project are being considered by the Planning Commission 
on May 10 and May 11, so we are providing this letter to clarify and correct some of the 
conclusions reached in the Staff Report for the Project. 

As you may be aware, the Staff Report published by Planning Staff is generally positive and 
provides the Commission the option to approve the Project or deny it, but recommends that the 
County deny Rise’s requested height variance in part because of concerns it would not satisfy the 
required findings for a height variance. Staff also recommends denial of a re-zone from M1-SP 
to M1-ME based on General Plan inconsistency by not having clear boundaries between Rural 
and Community Regions and with alignment with the rural character of the surrounding area. 
Rise is disappointed with the recommendation, not only because it would result in rejection of 
Rise’s Project, but also because Staff’s conclusions regarding the variance findings and General 
Plan consistency are at odds with its own analysis, are factually incorrect and are inconsistent 
with the conclusions in the County’s own environmental document. This letter respectfully 
requests support for Option B, supporting the project (Alternative No. 2) and height variance and 
finding that it is consistent with the General Plan.   

Contrary to the Staff Report, the variance findings can be made, and the County’s Environmental 
Impact Report (“EIR”), which was vetted not only by Planning Staff, the County’s independent 
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consultant, and both inside and outside counsel, is correct; to wit: that the Project is consistent 
with the General Plan. If the Project is consistent with the General Plan, it should be approved. 
As discussed below, the Project satisfies all required variance findings, and while Rise agreed to 
Staff’s recommendation to apply for a height variance for the headframe, it is not required to do 
so under the County Code.  The headframe is exempt from the County’s variance requirements 
as a non-occupied structure, and the other structures covered under the variance application can 
be reduced to comply with the 45’ height limitation.1  

In addition, Rise respectfully requests that the County adopt Alternative No. 2, as specified in the 
Draft Environmental Impact Report (“DEIR”), to remove the Centennial Industrial Site 
(“Centennial Site”) from this Project. As outlined in the Staff Report, Alternative No. 2 is the 
environmentally superior alternative (Staff Report p. 59; DEIR, p. 2-8), in that it addresses 
several concerns raised by the community, reduces truck traffic and, importantly, as the 
“environmentally superior alternative,” would reduce the “intensity” of the Project.  

A. EIR Alternative No. 2 Can be Adopted Without Further Review Because It Was 
Properly Analyzed Under the DEIR  

As stated above, Rise requests the Planning Commission move forward with Alternative No. 2, 
which was identified in the DEIR as the environmentally superior alternative. While the Project 
proposed the transport and placement of approximately 1,600,000 tons of engineered fill at the 
Centennial Site in order to create 31 acres of flat useable industrial land at that site, Alternative 
No. #2 would place no fill on the Centennial Site and would remove the Centennial Site from the 
Project entirely.2 In response to the significant confusion made obvious by several public 
comments about the Centennial clean up actions and the role of the Department of Toxic 
Substances Control (“DTSC”) in relation to the Project, Rise believes that by adopting 
Alternative No. 2 and removing the Centennial Site from the Project will eliminate the basis for 
nearly half of all public comments received on the Project and allow the County to select the 
environmentally superior alternative identified in the DEIR.3 This alternative also substantially 
reduces truck traffic on Brunswick Road for the first 10 to 20 years of the project life. 

The California Environmental Quality Act (“CEQA”) specifically allows lead agencies to adopt 
a project alternative analyzed in an EIR rather than the proposed project.4 If a project alternative 

 
1 Rise consents to the Commission placing a condition of approval on the project to assure that all occupied 
buildings comply with the 45-foot height limit. 
2 County of Nevada, Idaho-Maryland Mine Project Draft Environmental Impact Report (IMM-DEIR), (December 
2021) available at: <https://www.nevadacountyca.gov/DocumentCenter/View/41650/Idaho-Maryland-Mine-Project-
Draft-EIR_Volume-I-Draft-EIR-Chapters-1-8> at p. 55.  
3 IMM-DEIR at p. 57. 
4 Pub. Resources Code §§21002–21002.1, 21004; 14 Cal Code Regs §15002 subd. (a). 
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could not be adopted, it would defeat the entire purpose of identifying and analyzing alternatives 
in an EIR.  Importantly, project alternatives may be adopted by the CEQA lead agency without 
additional environmental review where there is sufficient analysis already conducted.5  

For the Project, there is no question that the analysis found in the DEIR is sufficient to account 
for all potential impacts that may be caused by Alternative No. 2 as well as the impacts avoided 
by choosing it. In fact, Alternative No. 2 is almost identical to the proposed Project analyzed in 
the DEIR, except that engineered fill would not be placed on the Centennial Site, and that the 
engineered and vegetated pad on the Brunswick Site would be slightly higher to accommodate 
more material.  Further, the DEIR provides a detailed discussion for Alternative No. 2 on 
impacts and reductions of impacts to: aesthetics, air quality, greenhouse gas emissions, energy, 
biological resources, culture, geology, soil, mineral resources, hydrology, water quality, 
transportation and circulation, and to wildfires as compared to the proposed Project.  As such, the 
alternative has been properly analyzed in the DEIR and can be adopted without further analysis.  

Rise respectfully requests that the Commission adopt Alternative No. 2 as it best serves the 
interests of the surrounding community and the environment, and directly addresses many of the 
comments received on the DEIR (and Final EIR). 

B. The Project Does Not Need a Variance, but Still Satisfies the Required Variance 
Findings 

a. Under the County Code, Project Approval Does Not Require a Variance 

As outlined in the EIR, a height variance is requested as part of the Project due to the need to 
construct a headframe that exceeds the zoning code’s maximum 45 ft height limit, as well as 
several of the processing buildings which were originally planned to be 50 feet tall.  The 
processing buildings are heavily insulated to protect nearby neighbors from any noise impacts, 
and while 50 feet would be more convenient, these buildings can be reduced in height without 
causing any issue with processing and without any additional impact to the environment. The 
headframe is truly the central component of an underground mine, as it is responsible for lifting 
material from the underground works – and similar to the 85-foot tall silo that currently sits on 
the property, the height cannot be reduced to the zoning code’s maximum 45 ft height limitation.  

Unfortunately, Planning Staff did not mention to Rise its difficulty recommending approval with 
50-foot structures prior to issuance of the Staff Report, however Rise actually can reduce the 

 
5 see Los Angeles Conservancy v. City of West Hollywood (2017) 18 Cal.App.5th 1031, 1038 [where court reiterates 
that discussion of alternatives must be specific enough to permit informed decision making and public 
participation].  
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building height, aside from the headframes, to 45 feet or less (at a significant increase in capital 
& maintenance cost to the applicant), and hereby commits to doing so.6  

Under the County Code, the headframe is not a habitable structure and therefore does not require 
a variance under Nevada County Code Section L-II 4.2.4 Subdivision D.  This provision of the 
Code exempts height limits for  buildings not intended for human occupancy, i.e. non-habitable 
structures, such as spires, chimneys, vents, skylights, antennas, or water towers, as some listed 
examples.7 Non-habitable structures, like the headframe, falling within the variance exception 
with heights more than 20% over the allowable height are however still required to obtain a use 
permit.8 As the headframe is not intended for human occupancy and is not a habitable structure, 
there is no need under the County Code to pursue a variance,9  rather this requirement is met 
because the Project is already subject to a use permit that covers the headframe.  In sum, the 
Commission can approve the Project without approving the variance findings by requiring a 
condition of approval that besides the headframe, process plant and hoist buildings, all other 
structures shall be 45 feet tall or less. Rise hereby agrees to this condition. 

b. Nevertheless, the Project Meets Every Required Variance Finding 

Variances are authorized by California Government Code Section 65906, and Section L-II 5.7 of 
County’s Zoning Regulations when it can be demonstrated that a hardship exists based on the 
peculiarity of the property in relation to other properties in the same zoning district.10 Where, as 
here, there is a unique property proposing a legal use, the County has a Constitutional obligation 
to consider, and where appropriate, grant, a variance to avoid a “taking” under both the 
California and U.S. Constitutions.  At Planning Staff’s insistence, Rise submitted the County’s 
Variance Justification Application for the IMM Project, and amended it several times in response 
to County requests for additional information.11 Rise’s variance application is filled with great 
detail and specificity demonstrating that the Project can meet all of the findings required by the 
County Code; however, the Staff Report unexpectedly came to the conclusion that the variance 
findings should not be made.12   

 
6 Rise asks the Commission to impose a condition of approval to this end. 
7 Nevada County Code Sec. L-II 4.2.4 
8 Id.  
9 People ex rel. Breuning v. Berry (1956), 147 Cal.App.2d 33, 39; see also: Litch v. White (1911), 160 Cal. 497, 500.  
10 Nevada County Zoning Regulation Sec. L-II 5.7. 
11 Rise Grass Valley Inc., Variance Justification Application, (Rise Variance Application) available at: < 
https://www.nevadacountyca.gov/DocumentCenter/View/47893/11---Applicants-Variance-Justification>  
12 Id.  
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The Report’s conclusion is surprising for several reasons: (1) the County received Rise’s 
variance application years ago but only presented this issue as a surprise in the Staff Report mere 
days before the hearing – County Staff could have asked for more information or even project 
modifications years ago if were interested in working with the applicant to solve a genuine 
problem; (2) the County routinely approves variances based on findings that are scant and 
questionable compared to the findings justification provided for the Project.   

As just one example, the County has found that a different project qualified for “special 
circumstances” worthy of a variance where, as a justification, the project proponent asked for a 
variance based on the fact that his property was “relatively flat” and “near local amenities.” In 
contrast, the Project’s history as the largest producing gold mine in the U.S., and its existing and 
usable mining facilities (existing industrial pond, 3,000-ft deep mine shaft, existing 85-foot silo 
and large graded areas, reuse of an existing mine site, existing zoning allowing an underground 
mine, etc.) are somehow not unique enough or constitute special circumstances; (3) the County’s 
own DEIR did not identify any land use impact related to the variance such as inability to make 
the variance findings, and the County Staff thoroughly reviewed and concurred with that 
conclusion prior to release of the DEIR; and (4) the County zoned the property M1, and 
underground mining is an allowable use in the M1 Zone (with approval of a use permit) and a 
tall headframe is an absolute necessity for underground mining (see the existing silo on the 
property). As such, the Staff Report’s position that a variance cannot be approved for a 
headframe is not reconcilable with the County Code, because under that reasoning relied upon 
for Option A, underground mining would be prohibited in all zones, contrary to the text of the 
County Code specifically allowing underground mining.  

The following analysis lays out the findings that must be made to grant a variance.  As 
demonstrated below, the Rise Project can meet every one: 

i. The Variance Does Not Grant a Special Privilege Inconsistent with Limitations Placed 
on Other Properties in the Vicinity and in the Same Zoning District  

County approval of a variance for the 165-foot headframe (and other mine-related buildings that 
exceed the height limitation to a lesser degree) does not grant a special privilege to Rise because 
not only are there no other properties in the vicinity, every other property with the same M1 
zoning would also need to seek a variance to construct facilities taller than the allowed 45 feet 
for underground mining operations (an allowed use in the M1 Zone).13 In the area surrounding 
the Project, the uses are predominantly residential, and the commercial and industrial uses in the 
area typically do not require structures taller than 45 feet.14 Nonetheless, M1 Zoning specifically 
allows underground mining, and underground mining requires tall headframe structures (for 

 
13 Id. at p. 1. 
14 Id. at p. 2.  
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example, the 85-foot tall silo already existing on the Brunswick property), so any other M1 
zoned property where underground mining would occur would also need a headframe taller than 
45 feet.  The variance is not a special privilege, but rather, a necessity to conduct a use that is 
specifically allowed by the County Code in the M1 Zone. Furthermore, the County regularly 
allows for the construction of structures that are taller than the maximum height allowed by the 
underlying zoning in areas across the County, such as communications towers that are 140 to 160 
feet tall.15 The headframe is similar to those communications towers, as it is of similar height and 
is a non-occupied structure.  Contrary to the County Staff Report’s reasoning, given the 
regularity with which those other tall structures are approved by the County, Rise’s requested 
variance cannot be considered a special privilege. As such, this variance finding can easily be 
satisfied. 

ii. There are Special Circumstances Applicable to the Property, and Strict Application of 
the Provisions Would Deprive Property of Privileges Enjoyed by Other Properties in 
Vicinity  

The Brunswick Industrial Site has a unique location and circumstance; it is an existing mine site 
and is situated above an identified gold resource which would be one of the highest grade gold 
mines in the world, and historically the site was formerly the largest gold mine in the United 
States.16 The site’s special circumstances include existing infrastructure which includes and 85-
foot rock silo, industrial pond that has already been permitted with the Army Corps of Engineers, 
is located along a designated truck hauling route, and an existing 3,000-foot-deep shaft—unique 
features which no other property in the County has.17  

Given the unique suitability of the project site for underground gold mining, the strict height 
limitation of 45 feet by the County would deprive the property of privileges enjoyed by other 
properties in the vicinity: the privilege of utilizing the property as it historically has been used, 
which is the best and highest use allowed under the current zoning, and which is an allowed use 
under the Zoning Code.18 Other properties throughout the County have regularly been granted 
variances and use permits for cellular towers, buildings, and other structures that are 
substantially taller than the underlying zoning allows.19 Additionally, the Project site is the only 
available site that can reasonably serve as an access point and processing facility for extracting 
the mineral resources.20 Contrary to the Staff Report’s reasoning, it is apparent that the 

 
15 Id.  
16 Id. at p. 5. 
17 Id.  
18 Id.  
19 Id at p.6.  
20 Id. at p.5.  
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Brunswick Site is a unique site with special circumstances that allow this variance finding to be 
satisfied.  

iii. The Variance Does Not Authorize a Use Not Otherwise Authorized by the Zoning 
District in Which the Property is Located 

Underground mining is specifically allowed in the proposed zoning district where the site is 
located; therefore, the variance would not allow an otherwise unauthorized use.21 With the 
proposed rezone, gold mining and processing on the surface would also be an allowed use.22 
Historically, the Idaho-Maryland Gold Mine used a 135-foot-tall headframe, which was placed 
on top of the still-existing 85-foot concrete silo located at the site.23 The proposed 165-foot 
headframe is consistent with the historic use of the site, the current aesthetic of the site, and is the 
only way to conduct economic subsurface mining on the property.24 This finding can be made 
because the variance facilitates an existing structure required for a use already authorized within 
the zoning district.  

iv. Granting the Variance Does Not Adversely Affect the Public Health, Safety, Welfare, 
the Integrity and Character of the District, nor the Utility and Value of Nearby Property  

The use facilitated by granting a variance is entirely consistent with the character and history of 
the property and the surrounding properties and uses, as the site has historically been a gold 
mine, and there is no proposed change from the historic use. The height of the Project structures, 
as allowed by the proposed variance, will not adversely affect the health and safety of those 
working or residing in the neighboring areas because the structures mirror the historic and 
existing structures on site and will be subject to all applicable safety standards.25 The Project will 
also be required to comply with the Design Standards in the Nevada County Land Use and 
Development Code, and the Western Nevada County Design Guidelines.26 The DEIR thoroughly 
analyzed the Project’s impacts and did not identify any public health, safety or welfare impact 
from the height of the structures.  Notably, County Planning did not seem to have any objections 
to the DEIR’s conclusions regarding the height of the structures until the Staff Report was 
prepared, and a basis for a recommendation of denial was needed.   

 
21 Nevada County Code Sec. L-II 3.21 [Subsurface Mining]. 
22 Id. 
23 Rise Variance Application at p. 6 
24 Id.  
25 Id. at p.7.  
26 Nevada County LUDC, Article 4, Comprehensive Site Development Standards, Section L-II; Draft EIR, pp. 4.1-
10 to 4.1-11. 
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While the DEIR did conservatively identify a significant aesthetics impact based on the visibility 
of some of the structures, in reality, most of the structures will be heavily screened from public 
view by trees, and the clean modern facilities will be an aesthetic improvement over the existing 
character of the site which is heavily disturbed and battered. The site will be in compliance with 
all applicable laws and regulations, including the Design Guidelines in the Nevada County Land 
Use and Development Code27 and Western Nevada County Design Guidelines, conditions of 
approval imposed by the Conditional Use Permit, and would ensure that the Project, including 
the taller structures allowed by the variance, would not cause harm to the public or adversely 
affect the public’s wellbeing.28 While there is a potential for some aesthetic impacts related to 
the project, granting the variance would not adversely affect the integrity and character of the 
District (which is a historic mining district), nor the utility and value of nearby property because 
existing setbacks, ample sight distances greater than 600 feet, and various deed notices and 
disclosures notifying buyers that sensory nuisances are present are all precautions taken in 
consideration of respecting the integrity and character of the district. As such, the project can 
satisfy this variance finding.  

v. The Variance is Consistent with the Nevada County General Plan 

The Nevada County General Plan limits building height for Industrial Zones to 45 feet.29 
However, discretionary permits may be granted for special uses that exceed that limit.30 The 
General Plan also provides that the County should “[r]ecognize and protect valuable mineral 
resources for current and future generations in a manner that does not create land use 
conflicts.”31 The General Plan continues to provide, “resource based land uses (timber, mining, 
farming, and ranching) continue to be significant in terms of the extent of such uses and 
continuity of their function in the County’s economy.”32 Granting the variance recognizes and 
protects the importance of the valuable resource existing on the site by allowing the necessary 
infrastructure to provide access to those valuable mineral resources and recognizes the 
importance of the mine on the economy. As discussed by the DEIR, the Project would not create 
a land use conflict as it will incorporate the Design Guidelines as set forth in Policies 18.1 to 
18.11 of the General Plan, and comply with numerous mitigation measures and conditions that 

 
27 See Nevada County LUDC, Article 4, Comprehensive Site Development Standards. 
28 Id.  
29 Nevada County General Plan, Volume I – Pages 1-38, 1-39. 
30 Id. 
31 Nevada County General Plan, Volume I – Page 17-3. 
32 Nevada County General Plan, Volume I – Page 1-3 Emphasis Added. 
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minimize the potential conflicts with surrounding land uses.33  As such, granting the variance is 
consistent with the Nevada County General Plan.  

vi. The Variance is the Minimum Departure from the Requirements of this Ordinance 
Necessary to Grant Relief to the Applicant 

For the Project to operate, the building heights for mining operations are required as requested 
and keep operations feasible. To safely access the underground workings and place rock into the 
concrete silo, the headframe must be a height of 165 feet.34 The new Service Shaft headframe 
requires a height of 80 feet in order to allow hoisting cages to transport people, materials, and 
equipment to and from the underground mine.35 Shorter structures have a difficult time meeting 
the operational needs of the Project to develop a modern, efficient, and safe underground mining 
operation. Therefore, the heights requested by the variance represent the minimum departure 
from the requirements.  

C. The Project Variance is Similar To Other Variances Granted in the County, and 
Any Disparity in Either Process, Review or Standards is Unconstitutional  

The variance, as proposed by Rise, is a small departure from many uses common in the County 
including 140 to160 foot tall communications towers. Other variance projects are justified in 
simple one or two-page documents with very little detail, in comparison to the Project’s eleven-
page document detailing justification with specificity.36 As discussed above, the County 
previously justified height variances based on dubious special circumstances where the 
justification for a variance was that the land was “relatively flat” or because it was “nearby local 
amenities.”  The Variance Justification for the Project provided more than adequate information, 
detailing and answering every question, and when asked by the County, was expanded with even 
more detail.37 The last-minute conclusion reached in the Staff Report raises the threshold for 
variance findings to an unreasonable level for the Project, and Option A treats the Project 
inconsistently with previous projects approved by the County, denying Rise equal protection 
under the law.  As you may be aware, when a local government intentionally treats an individual 
or project differently from others similarly situated, and there is no rational basis for the 
difference in treatment, that treatment constitutes an equal protection violation. (Village of 
Willowbrook v. Olech (2000) 528 U.S. 562, 564–565.)  Further, the U.S. Supreme Court has 

 
33 IMM-DEIR at p. 731.  
34 Rise Variance Application at p. 11 
35 Id.  
36 see Lone Oak Apartments Variance Application; Rise Variance Application. 
37 Rise Grass Valley Inc., Variance Justification Application, (Rise 2019 Variance Application) available at: < 
https://www.nevadacountyca.gov/DocumentCenter/View/31132/Nevada-County-Variance-Application> 
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explained that the purpose of the equal protection clause of the Fourteenth Amendment is to 
secure every person within the State's jurisdiction against intentional and arbitrary 
discrimination, whether occasioned by express terms of a statute or by its improper execution 
through duly constituted agents. (Sioux City Bridge Co. v. Dakota County (1923) 260 U.S. 441, 
445.) 

D. The IMM Project Is Consistent with the General Plan  

County Planning Staff previously reviewed, approved and released for public comment the Draft 
EIR in 2022, which concluded that the Project is consistent with the General Plan.  Now 
suddenly the Staff Report contradicts the EIR, and came to the opposite conclusion about the 
Project’s General Plan consistency, in secret while the Staff Report was being drafted a mere two 
weeks ago.  The inconsistency between the Staff Report and EIR’s conclusions regarding 
General Plan consistency can only be interpreted as a pretext to justify a recommendation of 
denial, not an actual problem with General Plan consistency.  As discussed below, the Staff 
Report’s reasoning and conclusions are incoherent, inconsistent with the County’s treatment of 
other projects, and/or are not based on the actual text or intent of the General Plan.  

i. Brunswick Industrial Site has Clear Boundary Between Community and Rural Regions 

Option A in the Staff Report recommends denial of the re-zone from M1-SP to M1-ME because 
it asserts that the proposed amendment is not consistent with General Plan Policy 1.1.2, which 
provides that there must be a clear boundary between Community and Rural Regions.38 Option 
A asserts this because of the six parcels for the Brunswick Industrial Site, four are located in the 
Community Region while two are located in the Rural Region. The County is incorrect that there 
is no clear, distinct boundary.  

The Staff Report itself states that “[t]he only feasible argument that the proposed project fails to 
maintain a line between Community and Rural Regions involves the quantity of cars to be 
parked at the employee parking lot. ”39 So it does not make sense for the Report to recommend 
denial of the re-zone.  The Report goes on to further contradict itself continuing: “given the 
proximity of Brunswick road, regular automobile traffic in the area has already been 
normalized,” and that, “[a] gold mine, and specifically its related facilities would probably serve 
as an additional applicable use.” The site itself is already zoned and has been used for industrial 
uses for decades, and many of these uses could be, and actually have been, much more intense 
than the Project, and may be implemented without County approval of a use permit.   

 
38 County of Nevada, Nevada County Planning Staff Report, (“IMM-Staff Report”), (May 2023), available at: 
<https://www.nevadacountyca.gov/DocumentCenter/View/47876/0---Idaho-Maryland-Mine-Project-Planning-
Commission-Staff-Report> at p. 116. 
39 IMM-Staff Report at p. 82. 
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The entire concept that approval of an industrial use on an already industrially-zoned parcel as 
inconsistent with the General Plan is unsupported and nonsensical.  

ii. The Project is Consistent with the Overall Rural Quality of the Life in the County  

Contrary to the Staff Report, the proposed mining operations are compatible with the rural 
character of the surrounding area. In fact, rural areas are where mining is permitted by Nevada 
County and by other counties across the state. Mining operations complement the past, present, 
and future of diversified rural areas throughout the West, and provide lasting jobs and economic 
development, serve rural communities, and benefit rural quality of life.  Rural areas typically 
provide larger parcels, greater available setbacks, natural visual screening, and natural 
topographical noise buffers.  The Staff Report’s conclusion that mining is not compatible with 
rural areas is absurd, given that the County has an extremely long history of approving mining in 
rural areas, and that the location of mining operations in dense urban areas would cause far more 
impacts on the community.   

General Plan Policy 1.4.2 states that development within the Community Regions shall be 
consistent with the overall rural quality of life in the County.40 Similar surface mining operations 
have been conducted in rural areas for decades, a recent example of which is the Boca Quarry.41 
The Project’s intensity is consistent with the type of mining historically conducted in the area, 
where nearby residences were occupied during both mining and industrial sawmill uses.42 In 
addition, the Project has taken measures to mitigate potential negative impacts to the rural 
character of the area, such as setbacks, noise reducing measures including placing noisy 
activities within insulated noise-reducing structures, and planting additional trees to reduce some 
of the aesthetic consequences of the Project.43  

County Planning Staff, as well as the County’s independent consultant, previously reviewed and 
approved the EIR’s analysis of the General Plan which found that the land-use impacts were all 
less than significant – notably with no mention of any conflict with the General Plan regarding 
rural character.44 This conclusion was unveiled as another last minute surprise in the Staff Report 
rather than a genuine problem presented to the applicant early in the process to allow an 
opportunity to address.  As discussed above, there is no real conflict with the General Plan 

 
40 Nevada County General Plan, Volume I – Page 1-28. 
41 County of Nevada, Nevada County Planning Staff Report, (“Boca Quarry-Staff Report”), (Aug. 22, 2019), 
available at: <https://www.nevadacountyca.gov/DocumentCenter/View/28955/Boca-Quarry-Expansion-Staff-
Report-U11-008-RP11-001-EIR11-001PDF> at p. 3. 
42 IMM-Staff Report at p. 11.  
43 IMM-Staff Report at p. 92. 
44 IMM-DEIR at p. 724-731.  



May 5, 2023 
Page 12 

 

{00062499;2 }  

related to the rural character of the area. Mining is most appropriate in rural areas with proper 
implementation of mitigation, and the County has a pattern of approving mining in rural areas 
given its natural suitability. In conclusion, the Project is consistent with the General Plan and the 
rural quality of life of the area.  

iii. The Staff Report’s Assertion of General Plan Inconsistency due to “Intensity” is 
Incorrect Because the Relevant General Plan Policies Do Not Mention Intensity 

Option A of the Staff Report recommends denial of the Project based on the presupposition that 
the Project would be inconsistent with General Plan Policy 1.4.2 due to the Variance request to 
increase building heights, and the “intensity” of mining being inconsistent with the rural 
character of the area.45 General Plan Policy 1.4.2 actually states:  
 

Development within the Community Regions shall be consistent with the 
overall rural quality of life in the County, as demonstrated through sensitivity 
to resource constraints, provision of interwoven open space as a part of 
development, and community design which respects the small town or village 
character of the Community Regions. These criteria shall be accomplished 
through application of the Comprehensive Site Design Standards in review 
of discretionary and ministerial projects.   

 
The Staff Report is incorrect that the project is inconsistent with the General Plan, because 
Policy 1.4.2 provides clear language that consistency with the overall rural quality of life in the 
County shall be accomplished through the application of the Comprehensive Site Design 
Standards.46 The Project has been designed specifically to comply with those standards, and 
great care was taken to make sure the building design and even the paint color for the buildings 
complies with the standards.  
 
Of note is the lack of any reference to “intensity” in Policy 1.4.2, so the Staff Report’s use of 
“intensity” as a basis for finding inconsistency with this policy is not actually based on language 
of the General Plan. The use of “intensity” as a justification for recommending denial is bizarre 
not only because this concept does not appear in the subject General Plan policy, but because the 
site is currently zoned for industrial use and has an approved specific plan allowing for uses 
much more intense than the Project.  The Project complies with the Comprehensive Site Design 
Standards, and therefore is in compliance with Policy 1.4.2.47 
 

 
45 IMM-Staff Report at p. 83. 
46 Nevada County General Plan, Volume I – Page 1-28 
47 IMM-Staff Report. at p. 33. 
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The Staff Report also states that the Project would be inconsistent with General Plan Policy 17.6, 
because the intensity of the mining operations exceeds those that are compatible with the rural 
character of the surrounding area.48 General Plan Policy 17.6 states “Encourage extraction of 
mineral resources in compatible areas prior to intensified urbanization or conversion to other 
incompatible land use development.”  As discussed above, this Policy also does not use the 
language of intensity of the use, but instead encourages extraction of mineral resources in 
compatible areas prior to intensified urbanization.49 The only area that could possibly be 
classified as semi-urbanized near the Brunswick site is the Cedar Ridge rural neighborhood, 
which is Zoned Urban Single Family. This area was constructed and inhabited even before the 
Brunswick Mine closed the first time, and was inhabited throughout the years of intense sawmill 
operation and trucking use, as can clearly be seen in aerial photos taken in 1947. Additionally, a 
large buffer of 13 acres of mature trees occupies the area between the mine and this area. The 
Project is consistent with Policy 17.6, and the suggestion that the Project should not be 
recommended is entirely at odds with the plain language of the General Plan.  
 
Option A of the Staff Report relies heavily on the term “intensity” to recommend denial of the 
Project due to an alleged inconsistency with General Plan Policy 1.4.2 and 17.6 with the Report’s 
creative writing interpretation of “Central Theme 1” of the General Plan.50 However the Report’s 
rather interesting interpretation of the Central Theme is not present anywhere in the General Plan 
itself, and was made up as a stand-alone justification to support the recommendation of denial.  
In fact, the General Plan specifically states that the goals, objectives, policies, and 
implementation measures of the general Plan are intended to carry out the four central themes of 
the General Plan.  
 
The Staff Report re-interprets the General Plan specifically for the Project, rather than relying on 
the actual text of the General Plan or the County’s past interpretation of its General Plan policies. 
As such, Rise respectfully requests that the Commission reject the Report’s recommendation, 
and correctly find that the Project does indeed comply with the language and intent of the 
General Plan.  
 

iv. Other Sites Such as Boca Quarry Were Considered Consistent with the General Plan 
Even When The Impacts Were Far Larger 

The Boca Quarry and the proposed Project are two different, yet in some ways similar, projects 
in Nevada County. The Boca Quarry’s impacts are much more significant, or to use the Staff 
Report’s vernacular, intense, especially when considering rural aesthetics and traffic.  For 

 
48 Id. at p. 84. 
49 Nevada County General Plan, Volume I – Page 17-5 
50 IMM-Staff Report at p.84.  
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example, the Project would generate 112 one-way daily truck trips compared to 1,432 trips for 
the Boca Quarry, and despite close proximity to neighbors being located on the surface without 
enclosed operations like the Project, the Boca Quarry may operate 24/7 to meet customer 
demand.  Regarding aesthetics, many nearby homes can see the quarry (a large surface mine 
rather than an underground mine) with an unobstructed view.51  

As a further example of the disparity in treatment, the Project’s truck trip generation is far less 
intense than other mines with a proposed 100 maximum daily rock truck round trips compared to 
Boca Quarry’s 560 daily rock truck round trips.52 Even though the Boca Quarry is in plain view 
of nearby homes and the noise, dust and air quality impacts are directly affecting nearby 
residences and the County as a whole, and not contained underground like the Project, yet the 
Boca Quarry was found consistent and recommended for approval.53  Unlike the Project, the 
Boca quarry was determined to have a significant and unavoidable air quality impact. In other 
words, the impacts of the Project are far less intense than other, similar projects in the County, 
but Option A of the Staff Report has tortured the words of the General Plan and County Code to 
find a way to recommend denial—despite the positive EIR and great benefits provided for 
Nevada County—and, is treating the Project very differently than other past (and similarly 
situated) projects. Further, the Staff recommendation is inconsistent with the DEIR analysis, 
which finds that the IMM project is consistent with the General Plan.54 The role of the General 
Plan is the County's constitution for the physical use of the County's resources, the foundation 
upon which all land use decisions are made. The Staff Report does not honor this constitution 
and erodes this foundation.  

In conclusion, Option A’s recommendation for denial premised on a perceived inability to make 
variance findings and General Plan inconsistency is not based on facts or unbiased interpretation 
of County policy.  The Project meets all findings required for a variance, the headframe does not 
even need a variance because it is a non-habitable building, and the other structures can, and will 
be reduced to 45 feet or below. Additionally, the Project is consistent with the General Plan, just 
as the EIR states, because it does have a clear boundary between the Rural and Community 
Regions, and does not have impacts uncharacteristic of the rural character of the area or vastly 
more intense than other comparable sites in the County.  

Given the foregoing, Rise respectfully requests that the Commission adopt Alternative No. 2, the 
environmentally superior alternative, which adequately addresses the public concerns with 
traffic, as well as the Staff Report’s obsession with “intensity.”   

 
51 Boca Quarry-Staff Report at p. 20. 
52 Boca Quarry-Staff Report at p. 53. 
53 Boca Quarry-Staff Report at p. 58. 
54 IMM-DEIR at p. 237. 
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